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PLEASE TAKE NOTICE that upon the accompanying affirmation, plaintiff
Christine C. Anderson will move this Court before the Honorable United States District

Court Judge Shira A. Scheindlin, at the United States Courthouse, 500 Pearl Street,
New

York, New York 10007, at a date and time to be determined by the Court, for an order:
(1) granting a new trial; and

(2) for such other and further relief as the Court may find just and proper.

Dated: New York, New York
November 16, 2009

Christine ¢ Anderson, plaintiff
227 Riverside Drive - Suite 2N
New York, New York 10025
917-817-7170 tel

Jo: Lee Alan Adlerstein, Esq.
Wesley Eugene Bauman, Esq.,
Assistant Attorney Generals
Office of the NYS Attorney General
120 Broadway, 24" fioor
New York, New York 10271-0332
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

Christine C. Anderson,

Plaintiff,
- against - Doc. No. 07-cv- 09599 (SAS)
THOMAS J. CAHILL, SHERRY K. COHEN,
and DAVID SPOKONY, Afflrmation
Defendants.

I, Christine C. Anderson, make the following affirmation under penalties of perjury:
I, Christine C. Anderson, am the plaintiff in the above entitled action, and respectfully move
this court to issue an order granting a new trial pursuant to Rule 58, Fed.R.Civ.P.

The reasons why | am entitied to the relief | seek are the following:

L Introduction

Because of the unique perspective of the trial judge, the decision as to whether to
grant a new trial is committed to the court's sound discretion and will be reversed only for a
clear abuse of that discretion. Kempner Mobile Electronics, Inc. v. Southwestern Bell Mobile

Systems, 428 F.3d 706, 716 (7th Cir. 2005); Latino v. Kaizer, 58 F.3d 310, 314 (7th Cir.1995).

Fed.R.Civ.P. 59 does not list the grounds for which a new trial may be granted. (Wright
§ ©5). Infederai courts, common law must be looked to in determining the available grounds.
Of the numerous grounds justifying a grant of new trial, one is that the “interests of justice”

require a new trial, See e.g., Fort Howard Paper Co. v. Standard Havens, Inc., 901 F.2d
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1373, 1378 (7th Cir. 1980) (affirming grant of new trial after a three-week jury trial). Among
the grounds cited for seeking new trials are the following:

(1) Irregularity of the proceedings;

(2) Misconduct of jury;

(3) Accident or surprise;

(4) Newly discovered evidence;

(6) insufficient evidence;

(6) Verdict against law;

(7) Error in law;

(8) Excessive or inadequate damages.

in ruling on a motion for a new trial, “the judge may consider the credibility of the

witnesses, the weight of the evidence, and any other matter which justice requires.” Spanish
Action Commiftee of Chicago v. City of Chicago, 766 F.2d 315, 321 (7 Cir. 1985). Moreover,

the judge can order a new trial sua sponte. Rule 58(d), Fed.R.Civ.P.

A key question is whether a new trial should be granted to avoid a miscarriage of
justice. See Beckman v. Mayo Foundation, 804 F.2d 435, 439 (8th Cir.1986) ("The district

court can only disturb a jury verdict to prevent a miscarriage of justice.”).

A court has broad discretion in considering a Rule 59(e) motion. Hagerman v. Yukon
Energy Corp., 839 F.2d 407, 413 (8th Cir.}, cert. denied, 488 U.S. 820 (1988). Rule 59(e)
was adopted to clarify that “the district court possesses the power to rectify its own mistakes
in the period immediately following the entry of judgment.” White v. New Hampshire Dep’t of
Employment Sec., 455 U.S. 445, 450 (1982) (internal quotations omitted). A Rule 59(e)
motion may be granted to correct a manifest error of law or fact, or to consider newly-

discovered evidence, See Hagerman, 890 F.2d at 414,
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The granting of a new trial is within the discretion of the district court. Larson v.
Farmers Cooperative Elevator of Buffalo Center, 211 F.3d 1089, 1095 (8th Cir. 2000). A new
trial should be granted “if the verdict is against the weight of the evidence and if alfowing it to
stand would result in a miscarriage of justice.” Manus v. American Airlinas, Inc., 314 F.3d 968,

973 (8th Cir. 2003).

Although the issue is rarely raised, the district courts' grants of motions for new trials
have been repeatedly affirmed. E.g., General Foam Fabricators, Inc. v. Tenneco Chemicals,
Inc., 6885 F.2d 281, 288 (7th Cir. 1982); Juneau Square Corp. v. First Wisconsin Nat. Bank of
Milwaukee, 624 F.2d 798, 809 (7th Cir. 1980).

Based on these established precedents, Plaintiff turns to several different bases which,

individually, or in tandem, warrant a new trial.

Hl. Irregularity of Proceedings: State of New York Attorney General's
Representation of Defendants Unduly Prejudiced Plaintiff and
Denled Her Due Process Rights

In this action, plaintiff Anderson was confronted with an unquestionably unfair set of
circumstances. She brought her complaint against three individuals, who, although employed
by the Stata of New York, were ultimately sued in their individual capacities. These
defendants In turn were defended by the New York State Attorney General. Thus, while the
plaintiff charged the defendants with serious violations of law, the Attorney General stood
before the jury defending these very same actions as proper and within the law. This
arrangement seriously prejudiced the plaintiff, as jurors could and likely did conclude that the

State of New York supported fully the conduct of the defendants.
1
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Furthermore, not only did the Attormey General’s representation of the defendants
unduly prejudice the plaintiff, but it also raised serious conflict of interest Issues with respect
to the defendants themselves. To protect their own rights, each of the defendants had to have
their own attorneys in order to permit them to cross claim or make admissions. Under New
York State and federal conflict of interest rules, each of the defendants must be free to
undertake these independent actions. To do so, they must have thelr own counsel. (See
NYS Code of Professional Conduct Cannon 5 Conflict of Interest Rules.') The Attorney

General as a state attorney is bound by these rules as well. 2

This constitutes New York State law, and the attorney who violates these safeguards
must be Immediataly removed from the case. Further, should the defendants seek to waive
the conflict- they would have to submit an affidavit to that effect to the court. Notwithstanding
a defendant’s attempt to waive his right to independent counsel, the court can deny the

waiver, based on a finding that ultimately this conflict cannot properly be waived.

As a rasult of these conflict of Interest issues, the Attorney General cannot properly
represent the defendants, either as a group or Individually. Each defendant must have the
right to cross claim against the others, and to bring a counterclalm agalnst the State. These

actions most certainly could not be undertaken in a case where the Attorney General

V' hitp:iiwww.law.cormell.edw/ethical/ny/code/NY_CODE.HTML ; Conflict of Intarest Disciplinary Rule 8
http:/www.law.comell.adwethics/ny/codel

2 As head of the Department of Law, the Attornay Genaral is both the “People’s Lawyer” and the State’s chief legal
officer. As the "People's L.awyer,” the Attorney General serves as the guardian of the legal rights of the ¢itizens
of New York, its organizations and its natural resources. In his role as the State's chief legat counsel, the
Attorney General not anly advizses the Executive branch of Stata government, but also defends actions and
proceedings on behalf of the Statelivttp:/iwww.oag.etate.ny.uslour_office.html

4
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repfesents all the named defendants. All defendants clearly are in conflict with each other,
aspecially their individual capacitles. Without question, the Attorney General violated its
ethical rules and the public trust In undertaking to represent all of the defendants. This would
he the case, even were it established that the defendants had sought to consent to such

representation,

The involvement of the New York Attorney General in refuting plaintiff's allegations,
which involved serious violations of federal and state law and ethical standards, and in
presenting the case of each defendants, denied plaintiff's due process and equal protection
guarantees, and right to a fair and impartial trial. See Snyder v. Massachuseits, 291 U.8. 97,
105 (1934) ("if a practice or rule offends some principle of justice so rooted in the traditions
and conscience of our people as to be ranked as fundamental") and Eldridge v. Williams, 424

U.S. 319 335 (1974) °

The conflict here is particularly acute given the nature of the claims brought by plaintiff
Anderson. Plaintiff's charges warranted an independent investigation by the New York State
Attorney General Office fo review the basic claims given that Anderson was formerly a
Departmental Disciplinary Committee staff attorney with considarable experience. The fact is

that these are not allegations from a lay person.

While at the DDC, Plaintiff Anderson was charged with investigating cases involving

possible criminal and civil misconduct. She carried out her duties as a duly authorized officer

? The Supreme Court set aut the following balancing test for applying procedural due process protections:
"[Mdentification of the specific dictates of due process generally requires conslderation of three distinct factors:
firat, the private interest that will be affected by the official action; second, the risk of an errensous deprivation
of such interest through the procadures used, and the probabla value, If any, of additional or substitute
procedural safeguards; and, finally, the Government's interest, including the function Involved and the fiscal and
administrative burdens that the additional or substitute procedural reguirement wouid entall.”

q
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of the Court. The New York State Attorney General Office was therefore obligated to protect
her and to investigate her claims of serious misconduct against the named parties. For no

reason, the New York State Attorney General Office failed to do so.

The Aftorney General is a publicly funded arm of the State. It was conflicted from the
outset of this case because it could not possibly defend any of the defendants, while
simultaneously investigating plaintiff s claims of serious ongoing misconduct by the
defendants. indeed, no explanation has ever been provided as to why the Attorney General
did not represent plaintiff Anderson against any of the original defendants. This was itself a
misappropriation of public funds by a state investigatory agency with prosecution powers.
Federal law mandates that a special prosecutor be substituted into the case, and this was not
done. The actions of the Attorney General here confused, misled and confounded the jury, by

creating a false impression that the acts were officially sanctioned by the state.

Furthermore, Christine Anderson's allegations have substantial impact on the public,
the bench and har, and cannot be ignored by the New York State Attorney General Office just
because they were motivated to defend this lawsuit. This serious conflict demanded
independent counsel for the defendants as a matter fairness and high ethical conduct to all
involved, particularly to Christine Anderson. Having denied independent counsel to the
defendants, the Attorney General prejudiced plaintiff by making it appear to the jury that the
State of New York and the New York State Attorney General Office supported defendants’

conduct. This was a burden Christine Anderson could never ovarcome and, at a minimum,

warrants a new trial.

Additionally, the Court was concerned about the aforestated conflict of interest and in
. .
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one of its last instructions to the jury, the Court warned the jury not to draw a negative

inferance adverse to the defendants for their joint representation by the New York State

Attorney General Office. That instruction was injurious to the plaintiff, Christine Anderson, in

that it prejudiced the jury against her and in and of itself warrants a new trial for the following

reasons:

. It was one of the last instructions to the jury and was thus ingrained in the minds

of the jury as a lasting impression. Furthermore, as one of the last instructions
to the jury. it elevated its importance over and above all prior instructions as
something that had to be considered in deference to all else.

. There was no countervailing instruction not to draw a negative inference of the

joint representation by the New York State Attorney General Office adverse to
the plaintiff. This failure prejudiced the jury against the plaintiff by implying at a
minimum, that the state supported all of the defendants’ conduct and found that
it was within the bounds of the law.

. Had the Court even given the jury an instruction not to draw a negative

inference of the joint representation of the defendants by the New York State
Attorney General Office as against either or both the plaintiff and the
defendants, such an instruction only demonstrates the proof that there is an
impermissible conflict of interest in the manner in which this case was
conducted, that can only hurt one party over another. Further, the
representation by the New York State Attorney General Office made it appear
as though New York State supported the defendants’ conduct and that it was
within tha bounds of the law.

. By the Court issuing the jury instruction not to draw a negative inference

adverse to the defendants for their joint representation by the New York State
Attorney General Office, the court preserved the argument to be raised in this
motion and/or appeal.

. Allowing ali of the defendants to be represented jointly by the same counsel and

by the New York State Attorney General Office created an impermissible conflict
of interest. Indeed, the conflict was so strang, that had the jury ruled against any
one or all of the defendants, they would have been entitied to seek a new trial
for impermissibie conflict of interest, as they would be entitled fo their own
independent counsel. The court is thus faced with the fact any unsuccessful
litigant in this case could be expected to move for and would be entitled to a
new frial because of the imparmissible conflict of interest, as all of the
defendants are required to have their own independent counsel, and to not be
rapresented by the New York State Attorney General's Office.
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The American Bar Association's Code of Professional Responsibility elaborates on the

duty of a public prosecutor such as the New York Attorney General to seek justice as follows:

"This special duty exists because; (1) the progsecutor represents the sovereign and
therefore should use restraint in the discretionary exercise of governmental powers,
such as in the selaction of cases to prosecute; (2) during trial the prosecutor is not oniy
an advocate but he also may make decisions normally made by an individual client,
and those affecting the public interest should be fair to all ...." (ABA Code of Prof.
Responsibility, EC 7-13, emphasis added.)

Therefore, a prosecutor's duty of neutrality is born of two fundamental aspects of his
employment. First, the prosecutor, in this case the Attorney General, is a representative of the
sovereign, and consequently must act with the impartiality required of those who govern.
Second, the Attorney General can at all times call upon the vast power of the government,

and therefore must refrain from abusing that power by failing to act evenhandedly.

These key duties are not limited 1o criminal prosecutions, but must also be observed in
civil cases as well. These safeguards are included in the ABA Code. "A government lawyer in
a civil action or administrative proceeding has the responsibility to seek justice and to develop
a full and fair record, and he should not use his position or the economic power of the
govemnment to harass parties or to bring about unjust settlements or results.” (1d., EC 7-14,

emphasis added.)

In the present case, the Attorney General was under the ethical duty to withdraw in
order to preserve plaintiff's right to a fair and impartial trial. In a case such as this, not only is
the Attorney General's neutrality essential to a fair outcome for the plaintiff, it is critical to the

proper function of the judicial process as a whole. Our systern of justice relies for its validity
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on the confidence of society. Without a continuing belief by the people that the system is just

and impartial, the concept of the rule of law cannot survive. (See id., EC 9-1, 9-2))

The New York State Attorney General is a public official elected by statewide ballot *.
The American Bar Association's Code of Professional Responsibility addresses the special
considerations applicable to a lawyer who is also a public official as follows: "A lawyer who is
a public officer, whether full or part-time, should not engage in activities in which his personal
or professional interasts are or foreseeably may be in conflict with his official duties." (ABA
Code of Prof. Responsibility, EC 8-8.) "[A]n attorney holding public office should avoid all
conduct which might load the layman to conclude that the attorney is utilizing his public
position to further his professional success or personal interests." (ABA Committee on Prof.

Ethics, opn. No. 182 (1939); see also People v. Conner, 34 Cal.3d 141, 148.)

The government's investigative and prosecutorial interests must be balanced against
the public interest in insuring that the individuals and organizations receive effective

reprasentation, and are accorded their full constitutional rights and protections.

There are at least two reasons why a court should satisfy itself that no conflict exists or

at least provide notice to the affected party if one does.

First, a court is under a continuing obligation to supervise the members of its Bar. E.g., In re
Taylor, 567 F.2d at 1191; see Musicus v. Westinghouse Electric Corp., 621 F.2d 742, 744

(5th Cir.1980) (per curiam) (district court obligated to take measures against unethical

4 The fact that the Attorney General Is glected by the voters of New York State raises a question with respect to the
qualification of the jurore. Mo juror in the present case was agked whather he or she had voted for Attorney
Goneral Andrew Cuomo at the last election, or, for that matter, whether they supported the actions undertaken
by him since assuming office, or further. whather they, as a general matter, agree with the general or specific
policles of or Inltlatives undertaken and/or advocated by his office.

9
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conduct occurring in proceedings before it). Second, trial courts have a duty "to exercise that
degree of control required by the facts and circumstances of each case to assure the litigants
of a fair trial." Koufakis v. Carvel, 425 F.2d 892, 900-01 (2d Cir.1970); see ABA Code of

Judicial Conduct, Canon 3(A)(4).

For example, when a litigant's statutorily appointed counsel is acting against that
person's interests bacause of a conflict that the party has not been informed of and cannot be
expectad to understand on his own, it ¢can be concluded that the litigant is not receiving a fair
trial. Cf. Wood v. Georgia, 450 U.S. 261, 101 §.Ct. 1097, 67 L.Ed.2d 220 (1981) (divided

loyatties of counsel may create due process violation).

Attorneys are officers of the court, Clark v. United States, 289 U.S. 1, 12, 53 5.Ct. 485,
468, 77 L.Ed. 993 (1933), and are obligated to adhere to all applicable disciplinary rules, and
to report incidents of which they have unprivileged knowledge involving violations of a
disciplinary rnule. ABA Code of Professional Responsibility, DR 1-102(A), 1-103(A); see In re
Walker, 87 A.D.2d 555, 560, 448 N.Y.S.2d 474, 479 (1st Dep't 1982) (as officers of court,

attorneys raquired to notify parties and court of error in court order).

Occupying a position of public trust, the Attorney General, as any public prosecutor is
'possessed ... of important governmental powers that are pledged to the accomplishment of
one objective only, that of impartial justice.' (Professional Responsihility: Report of the Joint
Conference (1958) 44 A B.A.J. 1159, 1218.) The duty of a government attorney has been
characterized as 'a sober inquiry into values, designed to strike a just balance between the

economic interests of the public and those of the landowner," is of high order." (ld. at p. 871.)

10
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Canon 9, "A L.awyer Should Avoid Even the Appearance of Professional impropriety,” has
been invoked by this Court in attorney conflict cases. See, e.g., Fund of Funds, Ltd. v. Arthur
Andersen & Co., 587 F.2d 225, 234-35 (2d Cir.1977). The Model Rules of Professional
Conduct, adopted by the ABA House of Delegates on August 2, 1983 contain similar

provisions and language. See Rules 1.7, 8.4,

Furthermore, and central to the issue of preventing prejudicial influence of government
attorneys on court proceedings, it is common for states to adopt statutes or regulations that
prohibit those holding the office of Attorney General, as well as their deputies and staff
attorneys, from participating as attorneys in private litigation matters. (see e.g. Arizona
Revised Statutes §41-191° Attorney general; Florida Statutes, Section 27.51(3), ® Maryland

Statutes and Procedures Governing Pro Bono Services of Attorney General Office’ )

% B. The attorney general and his assistanta shaH devota full time to the duties of the office and shall not directly or
indirectly engage In the private practice of law or In an occupation conflicting with such duties, except:

1. Such prohibition shall not apply to spaclal assigtants, excopt that in no instance shall epecial assistants angage
in any privata litigation in which the state or an officer thereof in his official capacity is a parly.

2. Assistant attornay general may, but In no circumstances shall be required to, represent private cliente in pro
bono, private civil matters undesr the following circumatances:

{a) The representation will ba conducted exclusively during off hours or while on lsave and the attorney will not
recelve any compansation for such services.

(B) The client is not seeking an award of attomey fees for the services.

{c) The services ars for an Individiual In nged of personai legal services who doas not have the financlal resources to
pay for the profesaional services or for 2 nonprofit, tax exsmpt charitable organization formed for the purpose of
providing soclal services to Individuals and famiiles,

(d} The representation will not Interfere with the perforrnance of any official duties.

() The subject matter of pro bono representation is outside of the area of practice to which the attorney Is assigned
In the attomey general's office and the activity will not appsear to create a conflict of interest.

(f} The activity will not reflect adversely on this state or any of ite agencies.

(21) The assistant attomey genoral's position will not influance or appear to influgnce the outcome of any matter.

{h) The activity will not Involve assertions that are contrary to the Interest or position of this state or any of its
agencies,

() The activity does not involve a criminal matter or proceeding or any matter in which this state Is a party or has &
direct or substantial Interest.

(i) The activity will not utllize resources that will reault in a coat to this state or any of its agencies.

(k) The attormay's supervisor may require the attorney to submit a prior written request to engage In pro bono work
which Includes a provision holding the agency harmiaas from any of the work undertaken by the attorney.

* Floridn Statutes,Section 27.51 provides:"Each putiic defender ahall serve on a full-time basis and is prohibited
from engaging n the private practice of iaw while holding office.Assistant public defenders shall give priorty and praference
to their duties as assistant public defenders and shall not otherwise engage in the practice of eriminal law.” (e.8.)

7 Private practice of Law and Pro Bone Representation.
hitp:/inew.abanet.org/divisions/govpub/PublicRocuments/MD%20AG% 20Pro%20bono%20policy. pdf

1
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The reason for adopting these restrictions is most obvious. For the Attorney General
or any member of the staff to participate in a civil trial involving a private litigant will create the
prejudicial inference that the state has reviewed and approved the position advocated by the
government attorney. Such an inference can and likely will influence the outcome of the

matter to the detriment of the opposing party.

It is for the above stated reasons that no Attorney General or staff member should be
permitted to represent a private litigant in any adversarial proceeding. Only such an outright
prohibition will properly preserve the standards of fairness and impartiality guaranteed to all
litigants under federal and state constitutions., The present lack of statutory and/or ethical
policy guidelines barring the participation of state law officers from representing private

litigants in civil proceedings which must be addressed by courts and policy makers.

IH. Irregularity of Proceedings: Confusing, Misleading and Prejudicial
Instructions to the Jury.

The Court issued detailed Verdict Sheets to the jury addressing the plaintiff's allegation
of retaliation and the related issues of deprivation of a federal right and plaintiffs acts of

speech. (Attached hereto as Exhibit “A").

During the jury's deliberation, the foreman submitted a question to the court for review,
The question (Athcﬁed as Exhibit “B") sought the Court's guidance with respect to
instruction number 1b which was described as “ambigucus.” The Court provided an answer
(see Exhibit “B") to the question which addressed the fact that the plaintiff had made certain
statemants rather than the way in which the “DDC responded (investigated) properly to the

statements [plaintiff] made.”

12
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In answering the jury, the court addressed only the initial question, which dealt with the
critical issue of the lawsuit, i.e., whitewashing. This key issue was specifically removed from
consideration by the jury, when the Court circled the question as to whether the plaintiff had
made statements to her superiors and not whether those statements averred that the DDC

was not diligently prosecuting allegations of misconduct by respondent attorneys.

Having circled that question for consideration, the succeading questions were dealing
only with plaintiff's statements [not defined] and NOT with issue of whitewashing. Thus, the

succeeding questions were asked in a vacuum and expected to be answered in a vacuum,

Also, by structuring the questions as the court did, the jury never reached other issues
of retaliation or damages, even after It found in plaintiff's favor in Question 1. The jury was

confused by the unclear, very puzziing and convoluted nature of the instructions.

This confusion on the part of the jury resulted in a verdict which is in a word

repugnant.

By eliminating whitewashing from Question 1, the court effectively excised the key
gravarnen of the complaint, i.e., retaliatory discharge, as a result of plaintiff's complaints of

whitewashing and corruption. This constitutes judicial error of the highest order.

It has been established that both inconsistent or equivocal instructions and incorract
statements of the law may be prejudicially erroneous. Bollenbach v. United States, 326 U.S.
607, 612, 66 S.Ct. 402, 90 L.Ed. 350 (1948); United States v. Neilson, 471 F.2d 905, 908 (9th
Cir. 1973); Bolden v. Kansas City Southem Ry. Co, 468 F.2d 580, Ratay v. Lincoln National
Life Ing. Co., 378 F.2d 209 (3d Cir.), cert. denied, 389 U.S. 973, 88 S.Ct. 472, 19 L.Ed.2d 465

13
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(1967). said shortly before the jury retires are critical. Norfleet v. Isthmian Lines, Inc., 355
F.2d 359, 362 (2d Cir. 1968),

It is generally assumed that juries “act in accordance with the instructions given
them...and that they do not consider and base their decisions on legal questions with respect
to which they are not charged.” Dist. Council 37 v. New York City Dept. of Parks and

Recreation 113 F3d 347,356 (2d Cir. 1997).

The test for determining whethar the district court's error in providing the answer to the
jury's question was harmless is whether this Court can, " ‘with fair assurance,’ [say] that the
procedural etror in the handling of the jury's inquiries did not affect the verdict." Ronder, 639
F.2d at 935 (quoting United States v. Schor, 418 F.2d 26, 30 (2d Cir.1969)).

Juries only get to see and use the instructions for a short time, thus it is crucial that
they be clear and understandable to the laymen and laywomen. The court and counsel have
the luxury of days to craft and understand the instructions as professionals. The instructions
presented in this case are unclear, quite confusing and simply impossible to apply to the
facts adduced at trial .

There I8 also no record that the role of the Attorney General as defense counsel was
properly and adequately explained to the jury. This also constitutes another reversible error

by the Court which could have been rectified.

IV. Newly Discovered Evidence

The court gave the jury above-referenced instructions and its members adjourned to
the Jury room to deliberate at approximately 1:25 pm on Thursday, October 29, After the jury

left the courtroom, Judge Scheindlin first announced that she had denied the defendants’

14



11/17/2009 07:10 FAX 10186

pending motion for a directed verdict. She next stated words to the effect that she found that ,
"....Cahill was aware of the whitewashing allegations..."® The judge read this statement
related to defendant Cahill's conduct into the record as part of her order denying defendant's

directed verdict, This fact alone requires a new trial.

In addition, Courts have an obligation to report and order investigation into official and
at times criminal misconduct. This is a duty of the Court. There ig no record to date as to any
action having been undertaken by the Court regarding this central question. {(See also recent
decisions on spoliation of evidence which are state and federal crimes. Acom v. Nassau
County - cv052301 (2009 USDistLEXIS 18458) and Gutman v. Kiein, 03cv1570. 2008 WL
5084182, 2008 WL. 4682208, The Court's finding of culpability on the part of Defendant
Cahill constitutes newly discovered evidence, which directly supports the fundamental

allegations of Plaintiff.

It has been uniformly held that according to Rule 59 of Civil Procedure, 28 US.CA., a
motion for new trial is addressed to the sound discretion of the trial judge. Such a motion
grounded upon newly discovered evidence will be granted where it is determined that (1) the
facts discovered are of such a nature that they would probably change the outcome; (2) the
facts alleged are actually newly discovered and could not have been discovered earlier by
proper diligence; and (3) the facts are not merely cumulative or impeaching, .. COMPASS
TECHNOLOGY v. TSENG LABORATORIES, 71 F.3d 1125 (3d. Cir. 1995) (clting Bohus v.
Beloff, 950 F.2d 919, 930 (3d Cir.1991)). ; U.S. Xpress Enter. Inc. v. J.B.Hunt Transp. Inc.,
320 F 3dd 809(8" Cir.); Girault v. U.S. 135 F. Supp. 521(Ct C1.)

8 As of the submission of this Motion, neither the written decision or the transcript of the proceedings have been made
avaliiable via the PACER reporting system.

15
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Clearly the newly discovered fact that defendant Cahill, as the head of the DDC and
supervisor of the other named defendants, had full knowledge of whitewashing activities
would in all likeiihood have changed the outcome of the case. This central fact establishing
the liability of all named defendants could not have been discovered earlier and is not merely
cumulative or impeaching. (See Farragher v. Boca Raton , 524 U.8. 77518 S, Ct. 2275
(1998) which imputes liabllity to supervisors in any event. In Farragher, the Supreme Court
held that an employer is vicariously liable for actionable discrimination caused by a
supervisor. All defendants are jointly and severally liable here. In fact, the State of New York

is liable under Faragher.

Rule 59(e) serves a particular, narrow function. “[Tlhe narrow purpose of [a Rule 58(e)
motion is to] allow a party to correct manifest errors of law or fact or to present newly
discovered evidence.” Waltman v. Int'l Paper Co., 875 F.2d 488, 473 (5th Cir.1989). "A Rula
59(e) motion is appropriate ‘if the district court: (1) is presented with newly discovered
evidence, (2) committed clear error or the initial decision was manifestly unjust, or (3) if there
is an intervening change in controlling law.™ Circuit City Stores, Inc. v. Mantor, 417 F.3d 1060,
1064 (0th Cir. 2005) (citing Sch. Dist. No. 1J, Multnomah County v. A C and S, Inc., 5 F.3d
1255, 1263 (9th Cir.1993) “[A] Rule 59(e) motion is appropriate where the court has
misapprehended the facts, a party’s position, or the controlling law.” Dean v. Gileffe, 2005 WI.
1831093 at "2 (D. Kan. 2005) (citing Servants of Paraclete v. Does, 204 F.3d 1005, 1012
(10th Cir.2000).

A court has broad discretion in considering a Rule 58(e) motion. Hagerman v. Yukon
Energy Corp., 839 F.2d 407, 413 (8th Cir.), cert. denied, 488 U.S. 820 (1988). Rule 59(e) was
adopted to clarify that “the district court possasses the power to rectify its own mistakes in the

period immediately following the entry of judgment.” White v. New Hampshire Dep’t of
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