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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MAUREEN MCNAMARA,
Plaintiff,
-against- AMENDED COMPLAINT
06 Civ. 5169 (DLI)(CLP)
JUDITH KAYE, CHIEF JUDGE,
NEW YORK COURT OF APPEALS,
A. GAIL PRUDENTI, PRESIDING JUSTICE,
APPELLATE DIVISION OF THE N.Y.S. SUPREME COURT
(SECOND DEPARTMENT), GRIEVANCE COMMITTEE,
9TH JUDICIAL DISTRICT, GLORIA BUNZE AND
GARY L. CASELLA, ITS ATTORNEYS
“JOHN DOE” AND “JANE ROE,” INDIVIDUALLY,
AND THE STATE OF NEW YORK,
Defendants.

PLAINTIFF MAUREEN MCNAMARA, by and through her attorney, MICHAEL D.
DIEDERICH, JR., complaining of the DEFENDANTS named herein, alleges as follows:

Prefatory Statement

Appellant judges of the State of New York judiciary have the duty under State law of supervising
and regulating the practice of law in the State, including licensing and disciplining attorneys at law.
These judges, whether acting in a regulatory or a judicial capacity, are obligated, under federal law, to
ensure that the processes and procedures applied comport with federal constitutional mandates, by
affording due process of law, equal protection, and the right to petition government for the redress of
grievances.

Plaintiff Maureen McNamara practiced law successfully and in a highly professional manner for
20 years before becoming affected by multiple sclerosis, and then subjected to professional discipline.
She was ordered suspended for ““one year,”” beginning in March 2003, for allegedly failing in 2001 to
promptly enough respond to and “cooperate’ with the grievance committee’s counsel. She remained
suspended for over four years, without explanation of any basis for non-reinstatement. It was not until
June 8, 2007, after filing this lawsuit, as well as a certiorari petition to the U.S. Supreme Court, than she
was reinstated, again without explanation. Thus, it remains a complete mystery why she was suspending
for 3 years beyond her period of suspension. The actions of the State courts appear entirely arbitrary,
and in need of constitutional correction.

The State is pauperized her by refusing to restore her license, without reason, for so long. It
should not be permitted to repeat with other suspended attorneys, by denying due process, equal
protection, and the First Amendment right to petition government. If, as appears the case, governmental
actors without actual judicial authority caused Plaintiff’s denial of her property interest in her license,
Plaintiff is entitled to a damages remedy. Plaintiff is also entitled to declaratory and injunctive relief, to
ensure for herself and others that the constitutionally infirm practices of the State courts are not repeated.

This federal Court must provide relief to plaintiff herein, including prospective relief enjoining
the State officials named herein to ensure that the New York judiciary provides basic federal
constitutional protections to suspended attorneys.
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THE PARTIES
1. Plaintiff Maureen McNamara is citizen of the United States, and was at all times

relevant herein a resident of the Town of Haverstraw, County of Rockland, State of New York.

2.  The defendant State of New York (“State”) is a sovereign state of the United States,
with its structure of government divided into three separate branches, the executive, the
legislature and the judiciary.

3. The Court of Appeals is the highest court in the State of New York.

4.  The Honorable Judith Kaye is the distinguished Chief Judge of the Court of
Appeals of the State of New York, and is named as a defendant in her official capacity because
she possesses power and influence sufficient to cause that Court to correct deficiencies alleged
herein, such as the Court of Appeals denying suspended attorneys of due process of law, equal
protection of the law, and the right to petition government.

5. Upon information and belief, the Appellate Division of the Supreme Court of the
State of New York (“Appellate Division”) is the intermediate appellate court of the State.

6. The Honorable A. Gail Prudenti, Presiding Justice of the Second Department, is
named as a defendant in her official capacity.

7. Plaintiff requests that any other judge of the Appellate Division or the Court of
Appeals of the State of New York tasked with official duties, or with responsibilities, which
relate to the actions taken regarding Plaintiff be deemed a defendant herein, in his or her official
capacity.

8.  Defendant Grievance Committee of the Ninth Judicial District (“Grievance
Committee™) is, upon information and belief, an agency or agent of the Appellate Division-
Second Department (“Second Department”), and as such advises, prosecutes and defends

administrative attorney disciplinary proceedings on behalf of the Appellate Division.
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9. Defendants Gloria Anderson Bunze (“Counsel Bunze”) and Gary Casella are
attorneys for the Grievance Committee of the Ninth Judicial District. They are sued only in their
official capacities and no damages are sought.

10. Defendants “John Doe,” employed at the Court of Appeals, and “Jane Roe,”
employed at the Second Department, are one or more individuals presently unknown to plaintiff
who, upon information and belief, under the color of state law, intentionally acted to deprive
plaintiff of due process of law, the equal protection of law, and the right to petition government
guaranteed to, citizens of the United States. To the extent that John Doe and Jane Roe acted in a
judicial capacity, they are sued in their official capacity. To the extent that John Doe and Jane
Roe acted without judicial authority, they are sued in their individual capacity.

11. Upon information and belief, John Doe and Jane Roe may include one or more
individual who are clerical personnel or law secretaries of the Court of Appeals or Appellate
Division or the legal staff of such courts, or the law clerks or staff of the following present or
former individual judges of the Court of Appeals: the Hon. Chief Judge Judith S. Kaye, Hon.
George Bundy Smith, Hon. Carmen Beauchamp Ciparick , Hon. Albert M. Rosenblatt, Hon.
Victoria A. Graffeo, Hon. Susan Phillips Read, the Hon. Robert S. Smith, the Hon. Eugene F.
Pigott, Jr and the Hon. Theodore T. Jones, or one or more individual who are clerical personnel
or law secretaries of the following individual justices of the Appellate Division: the Hon.
Presiding Justice A. Gail Prudenti, and the following Honorable Judges, Nancy E. Smith,
Myriam J. Altman, David S. Ritter, Fred T. Santucci, Anita R. Florio, Stephen G. Crane,
Thomas A. Adams, Daniel F. Luciano, Gabriel M. Krausman, Howard Miller, Sondra Miller,
Gloria Goldstein, Robert W. Schmidt, Sandra L. Townes, Steven W. Fisher, Robert A. Spolzino,

William F. Mastro, Barry A. Cozier, Reinaldo E. Rivera, Peter B. Skelos, and Robert A. Lifson.


http://www.courts.state.ny.us/ctapps/jkaye.htm
http://www.courts.state.ny.us/ctapps/gbs.htm
http://www.courts.state.ny.us/ctapps/gbs.htm
http://www.courts.state.ny.us/ctapps/cbc.htm
http://www.courts.state.ny.us/ctapps/amr.htm
http://www.courts.state.ny.us/ctapps/vag.htm
http://www.courts.state.ny.us/ctapps/vag.htm
http://www.courts.state.ny.us/ctapps/jread.htm
http://www.courts.state.ny.us/ctapps/rss.htm
http://www.courts.state.ny.us/courts/ad2/justice_ritter.shtml
http://www.courts.state.ny.us/courts/ad2/justice_santucci.shtml
http://www.courts.state.ny.us/courts/ad2/justice_florio.shtml
http://www.courts.state.ny.us/courts/ad2/justice_crane.shtml
http://www.courts.state.ny.us/courts/ad2/justice_adams.shtml
http://www.courts.state.ny.us/courts/ad2/justice_luciano.shtml
http://www.courts.state.ny.us/courts/ad2/justice_krausman.shtml
http://www.courts.state.ny.us/courts/ad2/justice_miller_s.shtml
http://www.courts.state.ny.us/courts/ad2/justice_goldstein.shtml
http://www.courts.state.ny.us/courts/ad2/justice_schmidt.shtml
http://www.courts.state.ny.us/courts/ad2/justice_fisher.shtml
http://www.courts.state.ny.us/courts/ad2/justice_spolzino.shtml
http://www.courts.state.ny.us/courts/ad2/justice_mastro.shtml
http://www.courts.state.ny.us/courts/ad2/justice_cozier.shtml
http://www.courts.state.ny.us/courts/ad2/justice_rivera.shtml
http://www.courts.state.ny.us/courts/ad2/justice_skelos.shtml
http://www.courts.state.ny.us/courts/ad2/justice_lifson.shtml
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JURISDICTION AND VENUE
12. Thisis an action authorized and instituted pursuant to, inter alia, 28 U.S.C. § 1331,

and 1343(3 & 4), 42 U.S.C. § 1983, the Americans with Disabilities Act, the Guaranty Clause
and the First, Fifth and Fourteenth Amendments to the United States Constitution, for
declaratory and injunctive relief, and damages, and under the All Writs Act, 28 U.S.C. 8 1651 (a)
and Declaratory Judgments Act, 28 U.S.C. 8§ 2201 & 2202. Plaintiff also asserts claims under
this Court’s supplemental jurisdiction under 28 U.S.C. 8§ 1367.

13. Most of the events or omissions giving rise to the claims occurred in, and one or
more of the defendants reside in, the federal judicial district of the Eastern District of New York.

Therefore, venue is appropriate under 28 U.S.C. § 1391(a).

ALLEGATIONS OF FACT

The Courts as regulator of the Bar
14. Upon information and belief, the state executive and state legislature have granted

the Court of Appeals, via statute, regulatory and administrative authority over various aspects of
the admission and conduct of attorneys practicing law and appearing before the courts of New
York State.

15. Upon information and belief, in its regulatory and administrative capacity, the Court
of Appeals has authority to supervise the Appellate Division of the Supreme Court of the State of
New York regarding the attorneys licensed in New York State.

16. Upon information and belief, whether characterized as a judicial activity or as an
administrative, regulatory or ministerial activity, the Court of Appeals has the power to review,
subject to the New York Constitution, the orders or decisions of the Appellate Division relating

to attorney discipline and attorney licensing.
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17. Upon information and belief, the Appellate Division, under New York’s
constitution, statutory law and regulations, has regulatory and administrative authority over the
admission and supervision of the practice of law in New York State, including the licensing and
discipline of attorneys at law.

18. Upon information and belief, the Appellate Division, Second Department, is one
regional division of the Appellate Division.

19. The Appellate Division of the New York Supreme Court, Second Department
(“Second Department”), upon information and belief, acts as a regulatory and administrative arm
of the State of New York regarding the licensing and supervision of attorneys and counselors at
law in the Second Judicial Department.*

20. Upon information and belief, the defendant Honorable A. Gail Prudenti possesses
power and influence sufficient to cause the Second Department to correct deficiencies alleged
herein, such as the Second Department’s denying suspended attorneys of due process of law,
equal protection of the law, and the right to petition government.

21. Upon information and belief, defendant State of New York is responsible for the
health, safety and welfare of its citizens, as sovereign, consistent with its obligations under the
federal Constitution, including the requirement of ensuring due process of law, equal protection
of law, the right to petition government, and to abide by the requirements of Title 11 of the
Americans with Disabilities Act.

22. New York State must also provide its citizens with a “republican form of
government,” as that phrase is used by Article 1V, 8 4 of the United States Constitution, and

provide its citizens with protections of the Bill of Rights made applicable to the Several States.

! To any lay readers of this Amended Complaint, for historical reasons, the “supreme court” is the lowest
court of general jurisdiction in New York State. Its highest court is the Court of Appeals.
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Essential Facts relevant to Plaintiff
23. Plaintiff was admitted to practice in 1979, and successfully practiced law up until

her suspension.

24. Plaintiff was without professional disciplinary problems until 2000, after she
developed multiple sclerosis, and two complaints in 2001 resulted in an Appellate Division order
dated February 3, 2003 suspending Plaintiff from the practice of law for a period of one year
(hereinafter “2003 Suspension”).

25. Plaintiff was reinstated by Appellate Division order dated June 8, 2007.

26. Prior to her suspension, Plaintiff had enjoyed an excellent reputation in the
professional community. Her practice included representing police officers, public employees,
unions, and, for a number of years, many Police Benevolent Associations, and being involved in
a number of successful litigations including to the Appellate Divisions of the Second and Third

Departments.

Multiple sclerosis strikes
27. In 1998, plaintiff first began experiencing and manifesting the first signs of multiple

sclerosis, a serious and often very debilitating disease, although plaintiff was unaware at the time
that she had multiple sclerosis (“MS”).

28. Plaintiff’s physical limitations with MS include, among other things, very limited
ability to walk, limited strength and dexterity of arms and hands, and sometimes extreme fatigue,

drowsiness, sleepiness and exhaustion.

2001 admonishments
29. Plaintiff was issued two admonishments in 2001 for letter complaints made in 2000.

30. Both underlying problems involved not promptly responding to communications—

issues which would have been avoided if Plaintiff had had clerical staff or been part of a larger
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law office at the time, and thus have aid with incoming communications, rather than attempting
to handle such task unaided. This is a problem which recurred in 2001.

31. Upon information and belief, this is a problem for which a suitable accommodation
by New York State under the ADA was or may be appropriate.

32. Plaintiff believes these 2001 admonishments were as a consequence of the illness.

2001 informal complaints leading to ongoing 2003 suspension
33. In 2001, two informal letter grievances were filed against plaintiff, one by a client

in March 2001 and one by an adversary in May 2001.

34. These grievances were minor in nature. Plaintiff correctly viewed both as meritless.

35. Both were eventually found to be unsubstantiated by the defendant Grievance
Committee.

36. The Grievance Committee attorney assigned to investigate the informal grievances
against Plaintiff was defendant Gloria Anderson Bunze (“Counsel Bunze”)

37. However, it was Plaintiff’s difficulty and delay in responding to information
requests from the Grievance Committee which eventually led to her 2003 suspension.

38. Upon information and belief, Counsel Bunze and/or her superiors decided upon
seeking the institution of disciplinary proceedings before the Appellate Division based upon
Plaintiff’s tardiness in response, but without regard to Plaintiff’s physical impairments and MS.

39. Upon information and belief, Plaintiff’s professional failings were principally a
consequence of her health problems and MS.

40. In particular, upon information and belief, Counsel Bunze and her office, including
its chief counsel Gary Casella, refused to meaningfully discuss with Plaintiff and consider the
fact that Plaintiff was experiencing extremely adverse reaction to medication, fatigue and

complications from MS.
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Formal disciplinary charges
41. Based upon the investigation of Counsel Bunze, the Second Department eventually

authorized Grievance Committee charges.

42. Upon information and belief, Counsel Bunze prepared the disciplinary charges.

43. Thereafter, a Special Referee was appointed by Second Department order dated
December 31, 2001.2 Thereafter, Jerome M. Becker, the Special Referee, conducted a half-day
hearing (three hours or so) held in early 2002.

44. Counsel Bunze and Plaintiff submitted proposed findings. Upon information and
belief, many if not most of Counsel Bunze’s proposed findings were unsupported by the actual
hearing evidence.

45. Counsel Bunze’s proposed findings were thereafter adopted verbatim by the Special
Referee.

46. The Special Referee’s findings were then, in turn, adopted, essentially in their
entirely, by the Second Department.

47. Plaintiff was never advised of any specific disciplinary penalty or remedy being
sought by the State, either by Counsel Bunze, the Special Referee, nor the Appellate Division.

48. Plaintiff was permitted only written objections to the motion to confirm the
referee’s report , with no opportunity provided for any oral argument before the Appellate
Division.

49. Plaintiff has never been permitted, directly or through an attorney, to directly
address the Appellate Division decision-makers on the issue of either her guilt or on measure or

mode of penalty, or in mitigation thereof.

2 As alleged throughout this complaint, Plaintiff believes that the courts herein have not acted in a
judicial capacity, but rather in a supervisory capacity. Plaintiff believes that discovery will show that no
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February 2003 “one year” suspension
50. Eventually, by order dated February 3, 2003, Plaintiff was ordered suspended from

practice for a period of one year, wherein the Second Department confirmed the report of the
special referee. The court directed as follows:

Ordered that the respondent, Maureen McNamara, is suspended from the
practice of law for a period of one year, commencing March 5, 2003, and
continuing until the further order of this Court, with leave to the respondent
to apply for reinstatement no sooner than six months prior to the expiration of
the said period of one year upon furnishing satisfactory proof that during the
said period she (a) refrained from practicing or attempting to practice law, (b)
has fully complied with this order and with the terms and provisions of the
written rules governing the conduct of disbarred, suspended, and resigned
attorneys (see 22 NYCRR 691.10), and (c) has otherwise properly conducted
herself, .... (emphasis added)

51. Thus, this suspension was to begin almost two years after the initial (unfounded)
grievances.

52.  Upon information and belief, the brevity of the actual hearing, combined with the
extraordinary length of time in reaching a conclusion, indicates that the State had no strong
interest in this particular matter, and did not view Plaintiff as a real or substantial risk to her

clients or the public.

Unreasonable scope & measure of discipline
53. The principal misconduct that was alleged, in Counsel Bunze’s charges, appears to

be plaintiff’s tardiness and perhaps her approach toward the Grievance Committee’s attorney.
54. There no suggestion of dishonesty, lack of character or integrity, or other
misconduct which would make it unseemly for plaintiff to be associated with attorneys, judges or

the practice of law.

panel of the Second Department met in Brooklyn on New Years Eve 2001, and on that date appointed the
Special Referee.
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55. Nevertheless, upon information and belief, Counsel Bunze did not believe
Plaintiff’s description of MS-related personal health problems.

56. Upon information and belief, it was unreasonable for the Second Department to
impose a compete suspension, and prohibit working even as a “law clerk,” when, particularly
noting Plaintiff’s disability, a reasonable “punishment” could have been supervised practice.

57. Upon information and belief, if supervised practice were permitted, the level of
plaintiff’s client contacts and responsibility for time deadlines would be the responsibility of her
employer or supervisor.

58. Upon information and belief, it was neither reasonable nor appropriate to destroy
Plaintiff’s professional career based upon the nature and character of her professional
difficulties-- essentially not recognizing the need to more promptly make adjustments to her
practice, and her life, so that she could have adequately responded to requests from Counsel
Bunze and her office.

59. If plaintiff had had an opportunity for oral argument, the Appellate Division could
have considered less draconian and individualized options, such as supervised practice, or
practice other than as a solo practitioner

60. Upon information and belief, the vast majority of lawyers practicing law for
governmental or corporate employers work under circumstances where, if experiencing precisely
the same medical problems faced by Plaintiff prior to her suspension, would not have faced any
disciplinary problems whatsoever, because the employer would have accommodated or

otherwise handled the MS-related difficulties, such as responding to Counsel Bunze’s inquiries.

10
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2003 request for reconsideration/reargument and attempted appeal
61. After the Appellate Division’s February 3, 2003 decision, Plaintiff promptly sought

reconsideration (and rehearing based upon new facts, including the imposition of the one-year
suspension).

62. The Appellate Division denied reconsideration, and refused Plaintiff any oral
argument by order dated June 9, 2003.

63. Upon information and belief, no judge of the Appellate Division actually reviewed
Plaintiff’s papers, and the court did not act on the papers as a body.

64. Upon information and belief, clerical or other staff, not the court as a body nor any
individual judge, were the actual decision-makers on Plaintiff’s request for
reconsideration/reargument.

65. Plaintiff sought leave to appeal to the Court of Appeals, which was denied by order
dated September 23, 2003.

66. In 2003, the Court of Appeals gave no reason for denying review of the Appellate
Division’s disciplinary adjudication other than a technical reason (and an inapplicable one)
relating to the reviewability of the Appellate Division’s order (“that such order does not finally
determine the proceeding within the meaning of the Constitution....”*).

67. Upon information and belief, no judge of the Court of Appeals actually reviewed
Plaintiff’s papers, and the court did not act on the papers as a body. Upon information and
belief, clerical or other staff, not the court as a body nor any individual judge, were the actual

decision-makers on Plaintiff’s request for reconsideration/reargument.

® “Finality” is a term of art in N.Y.S. appellate practice, but the Court of Appeals denial of appeal on this

basis was clearly incorrect, because Plaintiff’s request for reconsideration deal with a new issues, namely,
the penalty which the Appellate Division had itself imposed, and Appellate Division denial of due process
and other federal constitutional mandates.

11
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68. Therefore, upon information and belief, by denying Plaintiff any actual review of
her motion for reconsideration/reargument and her an attempted appeal, the Appellate Division
and the Court of Appeals denied plaintiff due process of law, equal protection of the law and her
First Amendment right to petition her government (including the right of access to the courts).

69. At that time, plaintiff had no further opportunity for any officer or body of State
government to review the suspension of her professional license, as attorney licensing is solely
within the regulatory province of the State judiciary. Plaintiff had, in 2003, no other forum for
relief from the New York State government.

70. Upon information and belief, the Court of Appeals decision of September 23, 2003
may have been principally, and perhaps entirely, administrative and ministerial in nature.

71. Upon information and belief, if Plaintiff’s submission was not actually reviewed by
the full Court of Appeals, nor a panel of the Appellate Division, nor perhaps even any judge or
judges of the these courts.

72. Upon information and belief, no decision issued by the Clerk of either the Court of
Appeals or the Appellate Division, without approval of the full Court of Appeals or a panel of
the Appellate Division, can be properly considered a judicial act.

73. Rather, any such act must be considered administrative or ministerial.

74. Upon information and belief, the decision-making resulting in the Court of Appeals
orders of 2003, and continuing through 2006 and 2007, were made by an unidentified member or
members of the Court’s staff, the defendant “John Doe,” and not the Court as a body.

75.  Upon information and belief, such decision was not made with lawful authority.
Upon information and belief, such action was through delegated authority with the Court acting

in its supervisory role over attorneys.
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76. Upon information and belief, John Doe thereby deprived Plaintiff of her federal
rights under color of law, without judicial authority and without judicial immunity.

77. The Court of Appeals and the Second Department, upon information and belief,
views attorney disciplinary matters very differently than other appeals, and as something which
can be delegated to its staff assistants, law clerks or clerks.

78. Upon information and belief, both courts view their decision-making as supervisory
over the Bar, and administrative, regulatory and ministerial in nature.

79.  Upon information and belief, the decision-making resulting in the Appellate
Division Second Department’s various decisions/orders of 2003 and continuing through 2006
were made by an unidentified member or members of the Court’s staff, the defendant “Jane
Roe,” and not the Court as a body or any panel thereof.

80. Upon information and belief, decision-making by clerical or legal staff cannot
properly be considered to be judicial acts.

81. Upon information and belief, the actions of the defendant “Jane Roe” were without
legal authority, and deprived Plaintiff of her federal rights under color of law, without judicial
authority.

82. Upon information and belief, no judge of the Appellate Division and the Court of
Appeals ever actually, or at least meaningfully, reviewed any of Plaintiff’s submissions.

83. Upon information and belief, the Court of Appeals has adopted policies, practices
and procedures which were and are intended to deprive suspended attorneys of access to, and
impartial review by, the Appellate Division and the Court of Appeals, contrary to the

requirements of the federal Bill of Rights, as well as New York law.
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Plaintiff’s April 2004 application for reinstatement
84. While seeking judicial review of her February 2003 suspension, Plaintiff served her

one-year period of suspension.

85. During this time, plaintiff began chemotherapy and other experimental treatment for
her multiple sclerosis. Because of the side effects of this chemotherapy, she did not apply for
reinstatement until serving the full one year period of suspension.

86. Plaintiff expected that her reinstatement would occur promptly after her application
for such.

87. Thus, Plaintiff applied for reinstatement in April 2004.

88. The Second Department’s application for reinstatement requires the attorney to
respond in a standard format, responding to standard questions. Plaintiff completed the forms
and answered the questions required by the Second Department. See, 22 N.Y.C.R.R. § 691.11.

89. Plaintiff completed all prerequisites to apply for reinstatement as a suspended
attorney, including successfully passing the multi-state ethics examination.

90. Nowhere does the Appellate Division inform applicants, and nowhere did it inform
Plaintiff, of any specific criteria used to measure the candidate’s “character and fitness to
practice law.”

91. At no time pertaining to her 2003 application for reinstatement did the Appellate
Division inform Plaintiff that she would be required to establish her fitness and character by
“clear and convincing” evidence.

92. Upon information and belief, Plaintiff submitted all materials reasonably required
and appropriate to the application.

93. Upon information and belief, the Second Department has imposed a “self-

reporting” requirement, presently contained at question 32 of the official form following 22
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N.Y.C.R.R. § 691.11, which essentially requires attorney to condemn themselves in their own
applications. Upon information and belief, this requirement is invalid, and violates principles of
due process and equal protection.

94. Thereafter, for reasons unknown to Plaintiff, on June 9, 2004 the Appellate Division
ordered Plaintiff’s application for reinstatement placed in abeyance and directed its Character
and Fitness Committee (“C&FC”) to review her case, including unsatisfied judgments and
whether she notified her clients of her suspension by certified mail.”

95. Upon information and belief, no panel of the Appellate Division, or individual
judge, actually the reviewed plaintiff's application for reinstatement.

96. Upon information and belief, no panel of the Appellate Division, or individual
judge, actually met and agreed upon the court’s June 9, 2004 order.

97. Plaintiff has never been informed as to what, if anything, triggered the Second
Department’s direction for C&FC review, or whether there was any derogatory information
presented ex parte to the court’s staff, its individual judges, any panel of the court, or to the full
Second Department.

98. Upon information and belief, there is no statutory authority for the Appellate
Division to refer questions of fitness and character on reinstatement applications to the C&FC.
Upon information and belief, this is an improper and unauthorized delegation of Appellate
Division authority. Cf., Judiciary Law 8 90.

99. Upon information and belief, even under the Second Department’s own rules,

C&FC review of Plaintiff’s application was not mandatory because Plaintiff’s suspension was

% Although it directed such C&FC review, there appears to be no statutory authority for that committee to
review the character and fitness of a suspended attorney. See, N.Y.S. Judiciary Law § 90 (1)(d).
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not for more than one year. See, 22 N.Y.C.R.R. § 691.11(d)(requiring C&FC referral of a

suspension of “more than one year” (emphasis added)).

100. The Decision & Order (Prudenti, PJ, Ritter, Santucci, Florio, Luciano, JJ).> states
that:

“Upon the papers filed in support of the motion and the papers filed in response
thereto, it is

ORDERED that the motion is held in abeyance and the matter is referred to the
Character and Fitness Committee to investigate and report on the respondent’s
current fitness to be an attorney including, but not limited to, the unsatisfied
judgments against her and whether she properly notified her clients of her
suspension by certified mail, return receipt requested, as required by this Court’s
rules.” (emphasis added)

101. The C&FC conducted its assigned task, interviewed Plaintiff in 2004, and then
prepared a report.

102. As a result of plaintiff’s 2004 interview with the Character and Fitness
subcommittee, plaintiff reasonably expected that she would be promptly reinstated to practice.
There was nothing in the Court’s prior order which appeared accusatorial, and plaintiff believed
that she satisfactorily addressed the inquiries posed by the C&FC.

103. Inits 8 page report, the subcommittee unanimously recommended reinstatement.

The full C&FC followed suit, and unanimously voted in favor of Plaintiff’s reinstatement.

104. Upon information and belief, its report and recommendation was transmitted to the
Appellate Division on March 14, 2005, which was almost 1 year after plaintiff’s submission of
her application for reinstatement.

105. Plaintiff was not informed of the C&FC recommendation, nor was she permitted a
copy of the report at any time prior to the Second Department’s eventual January 2006 denial of

reinstatement.

> Chief Judge Prudenti, and Judges Ritter and Santucci were on the original panel. Only Chief Judge
Prudenti was on all three panels considering Ms. McNamara’s application for reinstatement.
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Abeyance again, after over a year elapses
106. In April 2005, the Appellate Division again directed abeyance and further review.

107. Upon information and belief, no panel of the Appellate Division, or individual
judge, actually reviewed Plaintiff’s application, or met and agreed upon the court’s 2005 order.

108. Upon information and belief, four Appellate Division judges unfamiliar with
Plaintiff’s case would not have meaningfully reviewed the file, nor was there meaningful review
by the panel has a whole, nor meaningful review by any judge whatsoever.

109. Upon information and belief, an Appellate Division judge thoughtfully considering
Plaintiff’s application simply would not have issued an order as constitutionally defective as the
one issued.

110. In particular, Second Department (Prudenti, PJ, Florio, Schmidt, Adams, Luciano
J3)°, by Decision and Order dated April 27, 2005, directed that Plaintiff’s application for
reinstatement again be held in abeyance, and the matter again referred to the Character and

Fitness Committee, and specifically for:

e detailed information and documentation regarding the status of judgments against
the [Plaintiff], actions for recovery of moneys due, and/or outstanding debts of the
[Plaintiff];

e detailed information and documentation regarding the taxpayer actions in which
the [Plaintiff] has been included as a plaintiff;” and

e detailed information and documentation regarding the malpractice lawsuit
commenced by the [Plaintiff] against Adam Peska.

® And no longer involved on the panel were prior judges Ritter, Santucci, Altman, Feuerstein. As set
forth elsewhere herein, upon information and belief no judge of the Second Department actually signed
the above-referenced order, nor any other order pertaining to Plaintiff, and thus it is an unauthorized order
and a nullity.

" Plaintiff was a nominal plaintiff in a public interest lawsuit challenging apparent pension system fraud
brought by the undersigned pro bono publico, which lawsuit was an outgrowth of the undersigned’s anti-
corruption platform as a major party candidate for the office of Rockland County District Attorney office
well.
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111. Upon information and belief, no judge actually signed the above Order dated April
27, 2005, and such order does not reflect actual judicial decision-making.

112. Upon information and belief, a sitting judge of the Appellate Division would not
have knowingly directed governmental investigation of constitutionally protected activities of a)
Plaintiff’s involvement as a nominal Plaintiff in a public interest taxpayer lawsuit, and b)
Plaintiff’s representing herself in petitioning the government (the courts) in a private civil action.

113. The original subcommittee of the C&FC conducted a further inquiry on June 23,
2005, and explored the issues directed by the Appellate Division.

114. Again, no accusation of wrongful or unprofessional conduct was placed against
Plaintiff. Plaintiff answered the questions regarding the status of judgments. Plaintiff’s debt was
the result of her license suspension and her MS, both of which prevented her from finding
gainful work.

115. Plaintiff also answered the inquiry about her being a nominal plaintiff in a taxpayer
action, and her private lawsuit. She believes her answers were complete and completely
satisfactory.

116. The subcommittee then issued a 10 page supplemental report dated July 15, 2005,

and concluded by again recommending reinstatement.

117. Upon information and belief, the Appellate Division denied Plaintiff copies of the

C&FC reports prior to the Court’s decision on her application for reinstatement.

No written criteria for reinstatement
118. Upon information and belief, in 2006 the Second Department, deciding Plaintiff’s

reinstatement application, deemed Plaintiff as having the burden of establishing her “fitness and
character” by “clear and convincing evidence,” a standard of proof not applicable at the time

Plaintiff filed her reinstatement application in 2004.
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119. The Second Department provided Plaintiff with no rules, guidelines or other written
criteria for measuring a reinstatement applicant’s fitness and character.

120. Upon information and belief, under Second Department policy, a one year
suspension was the minimum period of suspension when Plaintiff was suspended in February
2003.

121. Yet other Appellate Division departments had no such policy.

122. Upon information and belief, the other departments of the Appellate Division’s
allowed in 2003, and today, for a shorter suspension (as short as 3 months in the First
Department). Upon information and belief, this disparity between the departments violates equal
protection and due process, and is arbitrary and irrational.

123. Thus, other than following the directions and filling out the Second Department’s
application form in 2004, Plaintiff had no input from the State as to what was necessary for her

to have an acceptable application for reinstatement.

Denial of Reinstatement in 2006—a de facto disbarment?
124. After the C&FC’s July 2005 recommendation of reinstatement, six months passed,

with plaintiff anticipating an order granting her reinstatement.

125. Then, by Decision & Order entered January 19, 2006—approximately three years
after the commencement of her suspension—Plaintiff’s application for reinstatement was denied.

126. The decision denying reinstatement was made notwithstanding the C&FC
recommendation of reinstatement.

127. In fact, the decision contained no mention whatsoever that the C&FC recommended
reinstatement. The Appellate Division wrote, in conclusory fashion:

“Upon the report of the Committee on Character and Fitness, it is
ORDERED that the motion is denied
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We find that the respondent does not demonstrate the requisite fitness and
character to practice law.”

128. Plaintiff is essentially given no information whatsoever of the basis for denial. It is
impossible even to make an educated guess what the Appellate Division considers to be
Plaintiff’s deficiency or deficiencies.

129. The denial meant that she could not reapply for another full year, under the Second
Department’s rules. This meant that the earliest she could reapply for reinstatement was 2007,
and it transformed her one-year suspension into a suspension now exceeding four years.

130. Plaintiff requested reconsideration/reargument by the Appellate Division, and oral
argument. Both requests were denied by the Second Department.

131. In her request for reconsideration, Plaintiff pointed out that she was not provided
with a notice of any “accusations” against her, nor any notice of alleged deficiencies indicating
lack of character and fitness to practice law.

132. Plaintiff had not been provided with, and therefore could not comment upon, the
C&FC reports, even though these reports were the stated grounds for denial of reinstatement.
And Plaintiff pointed out that the failure to provide the reports violated controlling legal

precedent of the Court of Appeals and U.S. Supreme Court

® The Court of Appeals specifically stated in Matter of Peter Citrin, a Disbarred Attorney, 94 N.Y.2d
459, 464 (2000):
“The Committee provided the court, but not petitioner, with its report. Although the Committee
recommended that petitioner be reinstated -- a fact never disclosed to him -- on March 18, 1998
the court denied the application ‘[u]pon the report of the Committee on Character and Fitness and
the exhibits annexed thereto.’
*kx
We agree with petitioner's argument that ... the court’s failure to provide him with a copy of the
report preceding rejection of his reinstatement application was arbitrary.”
See, also, Matter of Weiss, 20 N.Y.2d 696 (1967); Willner v. Committee on Character, 373 U.S. 96
(1963).
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133. Plaintiff’s requests to the Second Department were denied by order dated August
18, 2006, which order appears to emphasize the Second Department’s resistance to providing
Plaintiff any oral argument.

134. Because the Second Department denied the motion for reconsideration/re-argument,
it could not properly, and upon information and belief did not, consider any of Plaintiff’s factual
corrections regarding the C&FC reports.

135. As part of her motion for reconsideration, Plaintiff alternatively requested Appellate
Division permission to appeal to the Court of Appeals, which request was not granted by the
Second Department.

136. Plaintiff timely filed a notice of appeal.

137. She sought an appeal by right to the Court of Appeals due to the fact that her only
challenges to her continued non-reinstatement were constitutional in nature, and certainly
substantial, as Plaintiff was being deprived of her livelihood and profession.

138. The Court of Appeals initially dismissed the appeal sua sponte:

“upon the ground that the order appealed from does not finally determine
the proceeding within the meaning of the Constitution.”

139. After her appeal by right was dismissed, Plaintiff timely sought permission for
leave to appeal.

140. Again, the Court of Appeals refused to allow an appeal, denying Plaintiff’s request
by order dated February 20, 2007.

141. As to reconsideration of its denial of an appeal by right, the Court of Appeals stated
that the appeal is dismissed:

“upon the ground that no substantial constitutional question is directly
involved....”
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142. And as to discretionary leave to appeal, the Court of Appeals provided no reason for
its refusal to hear an appeal, notwithstanding the provisions of Judiciary Law 8§ 90 (8) providing
for the “right of appeal ” of questions of law to the Court of Appeals.

143. Upon information and belief, the only questions raised by Plaintiff were substantial
questions of federal constitutional law, depriving her of her profession.

144. Plaintiff was therefore entitled to, but was denied, the opportunity to present the
merits of her case to the N.Y.S. Court of Appeals.

145. Plaintiff also petitioned the Court of Appeals for redress in its ministerial/regulatory
capacity, as the branch of state government superintending the licensing of attorneys at law in
New York State. No action was taken on this petition (intended under the right to petition clause
of the First Amendment).

146. As alleged in the complaint, Plaintiff believes that discretionary and unauthorized
decision-making, depriving Plaintiff of her constitutional rights, has been undertaken by clerical
personnel, not actual judges of the State courts, and absent any lawful authority to do so. In
addition, upon information and belief, any order of the Court issued without actual consideration
by a judge of the papers or argument in the case being decided cannot be considered a judicial
act.

147. From Plaintiff’s point of view, she was essentially disbarred, as the Appellate

Division was denying her reinstatement, indefinitely, but without any reason being given.

Contrition, and the “mystery” of non-reinstatement
148. As to contrition, plaintiff has, and does, acknowledge that she failed to exercise

good judgment and diligence regarding some, or even most, of what was alleged. Plaintiff has

promised to continue the MS modifications she had begun to make to her practice prior to her
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suspension to alleviate time deadlines and other aspects of practice which became difficult with
the new physical limitations.

149. Plaintiff remained “in the dark” as to why she was denied reinstatement None of
the Appellate Division’s orders accuse plaintiff of any misconduct, unfitness, character flaw, or

anything else impugning her character or fitness to practice law, nor contest her contrition.

Petition to U.S. Supreme Court; reinstatement without explanation 18 days later
150. In April 2007, via motion returnable April 27, 2007, Plaintiff again applied to be

reinstated.

151. Plaintiff has requested permission of the U.S. Supreme Court to petition for
certiorari as a poor person, filing in Washington DC on May 21, 2007, which motion is pending.
Supreme Court Docket No. 06-11412.

152. By order dated June 8, 2007, the Appellate Division granted Plaintiff immediate
reinstatement. The order set forth no reason for the grant of reinstatement.®

153. Remarkably, the Decision was the quickest decision made upon any of her motions
or application, and made just 18 days after the U.S. Supreme Court’s receipt of her petition for
certiorari.

154. Plaintiff is extraordinarily thankful to the Appellate Division panel which granted
her reinstatement.

155. Nevertheless Plaintiff remains “in the dark” as to what changed, if anything, which
convinced the Appellate Division to grant reinstatement.

156. Moreover, Plaintiff fears that she, and other attorney similarly situated, may in the

future again face the arbitrary, unconstrained and unconstitutional abuse of governmental power
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which she experienced in her 4+ year suspension ordeal, thereby warranting corrective action by
this federal Court.

157. And Plaintiff has suffered permanent and irreparable damage, including non-
compensable harm to her professional reputation and stature absent this Court’s declaration, or a
“name-clearing hearing,” that her 4 year period of suspension, on a one year adjudicated
suspension, was constitutionally wrongful and should not have occurred. Absent such
declaration, Plaintiff’s name is besmirched by unconstitutional government action—that of the
N.Y.S. judiciary—constituting a continuing unconstitutional deprivation.

158. Finally, the constitutional deprivations described above are manifestly “capable of
repetition yet evading review” absent this Court’s review, and as such urge this Court’s

corrective action.

AS AND FOR A FIRST CLAIM--
DENIAL OF PROCEDURAL DUE PROCESS AGAINST SUSPENDED
ATTORNEYS IN NEW YORK, NECESSITATING PROSPECTIVE AND
DECLARATORY RELIEF UNDER 42 U.S.C. § 1983

159. Plaintiff repeats and realleges each of the above paragraphs.
160. Upon information and belief, the procedures surrounding Plaintiff’s 2003
suspension were insufficient for purposes of the requirements of federal due process, including:

> Denial of procedures assuring fair review of the disciplinary case against her;

> Denial of review by, or an appeal to, an impartial body (e.g., a sister department
of the Appellate Division, or the Court of Appeals) to review of determination of
misconduct and appropriateness of penalty;

> Denial of the ability to meaningfully petition her State government for the redress
of wrong regarding her professional license.

°  The panel consisted of Robert W. Schmidt, Justice Presiding, and Justices Stephen G. Crane, William

F. Mastro, Renaldo E. Rivera and Anita R. Florio, to whom Plaintiff is grateful for their expeditious
decision, and for not requiring further C&FC investigation.
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161. Upon information and belief, in 2004 and continuing thereafter, it was and is
arbitrary and capricious action, an abuse of discretion, violative of due process, and contrary to
the State and federal constitutions for the State of New York, through its judiciary (acting as
regulatory officials supervising attorney licensing and discipline), to deprive plaintiff of her
profession and livelihood, and her good name and reputation, without affording her, among other
things:

» Denial of notice of deficiencies, if any, and the right to confront any such
allegations, regarding her qualification for reinstatement;

» Denial of review by, or an appeal to, an impartial body (e.g., a sister department
of the Appellate Division, or the Court of Appeals) to review denial of
reinstatement;

> Denial of the ability to meaningfully petition her State government for the redress
of wrong regarding her professional license.

A. 2003 denial of due process via “rubber-stamping” of Counsel Bunze’s view of facts
162. Upon information and belief, as to the original 2003 disciplinary charges against

Plaintiff, the State has created a disciplinary system whereby attorneys facing professional
discipline are not provided with fundamental fairness, due process or equal protection under the
law. Facts are not adjudicated by a jury of one’s peers, or any jury at all, but rather by a
regulatory agency of the State (namely, the various departments of the Appellate Division, here
the Second Department), which in turn relies upon the an agency of these judicial departments,
their grievance committees (here, the Second Department’s Grievance Committee of the 9™
Judicial District) to manage “complaints” or other allegations of attorney professional
wrongdoing.

163. Upon information and belief, the specific workings of this process here was that the
Grievance Committee’s legal staff (and in particular Counsel Bunze) investigated what was

reported to it as possible professional wrongdoing. This legal staff did not deem the reports
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founded, yet perceived Plaintiff as derelict regarding her responsiveness and cooperation with
legal staff. This legal staff then pursued the prosecution of disciplinary charges against Plaintiff.
Grievance Committee abdication of quasi-judicial duties, and its non-impartial role

164. Upon information and belief, the actual decision-making of the Grievance
Committee was impermissibly delegated to its legal staff.

165. Upon information and belief, the Grievance Committee as a body did not review the
facts of Plaintiff’s case.

166. Nor did the Grievance Committee advise Plaintiff that it would be reviewing the
reported allegations against Plaintiff. Nor did the Grievance Committee provide Plaintiff with
any opportunity to input its decision-making, or petition it in any manner.

167. Upon information and belief, the Grievance Committee is a quasi-judicial body,
delegated the duty by the Appellate Division to fairly handle disciplinary matters brought before
it, and to adjudicate those disciplinary matters not forwarded to the Appellate Division.

168. However, even though the Grievance Committee acts to adjudicate disciplinary
matters at its level, the Second Department has not, upon information and belief, established
procedures for impartial and fair adjudication.

169. On the contrary, the Second Department has specifically tasked its Grievance
Committee only with “the duty and power to investigate and prosecute matters....” See, 22
N.Y.C.R.R. §691.4.

170. Thus, upon information and belief, the Second Department’s rules essentially task
its Grievance Committee with acting as investigator, prosecutor, judge and jury over attorney

disciplinary matters—roles which are inherently conflicting and which deprive an attorney who
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is the subject of potential discipline of the basic due process right to a fair and impartial
adjudicator.

171. Upon information and belief, it is inherently non-impartial for the same members of
the Grievance Committee who deem disciplinary charges to be warranted to also sit in judgment
upon such charges.

172. This situation is analogous to allowing a District Attorney to bring criminal charges,
and thereafter adjudicate such charges as judge and jury.

173. Moreover, whereas it may seem logical for members of the Bar to “regulate its
own” to some degree, this Court must recognize, as has the U.S. Supreme Court, that there is
potential self-interest in permitting members of the Bar to exclude some of its own, and “political
correctness,” or a desire to favorably impress the Appellate Division, creates inherent bias, and a
conflict of interest, regarding an attorney which the Grievance Committee has singled out for
discipline.

174. Upon information and belief, Grievance Committee members serve at the pleasure
of the Appellate Division, and also serve without any compensation.

175. Upon information and belief, Grievance Committee members only “reward” is the
gratitude of the appellate court which appoints them, their justified personal pride in seeking to
provide a public service, and perhaps for a small minority the ability to boast of their own
membership in their own work and perhaps also some measure of “insurance” against becoming
a disciplinary respondents themselves.

176. Here, upon information and belief, the Grievance Committee did not act
impartially, and did not exercise independent judgment as a body, when it referred Plaintiff’s

case to the Second Department.
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177. Rather, upon information and belief, the Second Department blindly followed the
recommendation of its legal staff, without affording Plaintiff any input, even though the decision
to recommend to the Second Department the institution of formal disciplinary proceedings
against Plaintiff, under § 691.4(e)(5), was quasi-judicial in nature.

Second Department’s abdication of judicial fact-finding duty

178. Upon information and belief, after the Grievance Committee’s non-impartial
referral to the Second Department, the Second Department continued to pursue at its level the
same type of non-impartial and bias process which it established for its Grievance Committees
under § 691.

179. In particular, just as the Appellate Division either de jure or de facto permitted the
Grievance Committee to delegate its actual duties to its legal staff regarding, the Appellate
Division Second Department delegated its own judicial duties to a person—a “special referee”—
whose credentials and selection process is unknown to Plaintiff. Nor does Plaintiff have any
knowledge as to whether the special referee was compensated for his time as such, and if not,
whether such non-compensation would make him inclined (as described further below) to merely
rubber-stamp Grievance Committee Counsel Bunze’s proposed findings.

180. Upon information and belief, the selection of this special referee is inherently
suspect, because the role in which the Second Department has placed itself parallels that which it
placed upon the Grievance Committee, namely, as “investigator” and “prosecutor.”

181. Upon information and belief, just as the Grievance Committee (the duly appointed
governmental body) deferred entirely to its staff counsel in its recommendation of formal
charges, without any ability of Plaintiff to provide input as a respondent to the Grievance

Committee in its quasi-judicial role, the Second Department deferred entirely to its special
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referee regarding the special referee’s factfinding, and again without Plaintiff (as a disciplinary
respondent), being able to provide any direct input actually considered by judges of the Second
Department.

182. Thus, upon information and belief, the Second Department has created a process for
attorneys suspected of professional wrongdoing akin to that of an inquisition, with an entirely
prosecutorial bent.

183. Thus, regarding his or her license, an attorney is denied an impartial tribunal and
fair decision-making.

“Rubber-stamping” of witness-advocate’s proposed findings

184. As alleged below, the “rubber-stamping” of Counsel Bunze’s proposed finding
corroborates Plaintiff’s belief that the proceedings were fundamentally unfair, with a
prosecutorial bias. Upon information and belief, it reveals a violation of both procedural and
substantive due process and equal protection.

185. As set forth above, the original disciplinary charges were referred to the Appellate
Division, which directed a trial on the charges before its designee, a “special referee.” The
charges were then tried in a one-half day or so trial before a special referee, Mr. Jerome Becker,
appointed for this duty by the Appellate Division.

186. Mr. Becker conducted a proceeding which is best characterized as roughshod. His
handling of the matter included adopting verbatim the proposed findings of Counsel Bunze, with
no obvious independent thought.

187. Upon information and belief, Mr. Becker adopted Counsel Bunze’s “findings” even

though these were largely unsupported by the actual record evidence.
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188. Upon information and belief, at least some of Mr. Becker’s material findings,
adopted by the Appellate Division in its decision confirming his report, were unsupported by the
actual record evidence.

189. Mr. Becker’s findings were then submitted to the Appellate Division, which in turn
adopted and confirmed these findings as its own.

190. The Appellate Division did not reference the record as the source of facts, but
instead referenced the findings of the Special Referee (whose “findings of fact” were the
verbatim proposed findings of Counsel Bunze).

191. A review of the underlying record transcript clearly suggests that neither the
Appellate Division’s special referee, nor the Appellate Division itself, actually reviewed the
record evidence. Essentially, there was a “hearing” in the technical sense, but with no one
actually listening. Prosecutor Bunze’s position was simply accepted as fact, and rubberstamped
verbatim by Mr. Becker, and then the Second Department, without anyone actually consulting
the record evidence.

192. Upon information and belief, in other respects the disciplinary hearing process was
unfairly conducted. This included inadequate notice of charges, the use of unfair procedures, the
use of a Special Referee who was biased against the disciplinary respondent, and other due
process denials and improprieties. After a motion was filed to confirm the Special Referee’s
finding, plaintiff was not afforded any oral argument whatsoever before the Appellate Division
to argue her opposition papers, including the factual errors contained in Mr. Becker’s findings.

193. The Appellate Division permits other “appellants” the right of oral argument. It
appears that only disciplined attorneys are denied the right to “argue the record” to correct

misimpressions. Plaintiff was denied the opportunity for oral argument even though these were
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original proceedings in the Appellate Division, and, upon information and belief, it was the body
deciding whether, and how, to punish plaintiff for her alleged disciplinary infractions.

194. Plaintiff pointed out the essential factual discrepancies between the Referee’s
written report and the actual record to the Appellate Division. Upon information and belief,
however, plaintiff’s factual submission were either not read in conjunction with the record, or
ignored, by the Appellate Division or its staff.

195. Consequently, because she had no meaningful input to correct the record, the
Second Department’s February 2003 Suspension Order confirmed the Special Referee’s report
by almost completely adopting the Special Referee’s findings (which had adopted Counsel
Bunze’s proposed findings), even though such findings were, in substantial part, unsupported by
the record evidence. Plaintiff’s one year suspension ensued, effective March 5, 2003.

196. Upon information and belief, a partial enumeration of due process abuses which
Plaintiff attempted to raise with the Second Department, but which it failed to consider, include:

a. the apparent absence of Grievance Committee vote recommending institution of
disciplinary charges (and if there were no vote, there may have been no actual
recommendation by that body),

b. unauthorized, eve-of-hearing service of “amended charges”,

c. the representations to Plaintiff that her defense case would be held on a different
date,

d. the representation by Counsel Bunze that Plaintiff “did not answer” the amended
charges,

e. the failure of Counsel Bunze to call available witnesses on relevant issues,
f. the de facto testifying—through cross-examination questions—of Counsel Bunze,

g. the submission of secret ex parte memoranda to the Appellate Division on the
subject of plaintiff’s supposed professional misconduct (to which she was afforded
no notice or opportunity to respond),

h. the Special Referee’s verbatim “rubber-stamp” of Counsel Bunze’s proposed
findings of fact unsupported by the evidence,

i. the inability of plaintiff or her counsel to personally and orally argue her case to this
Court,
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j. refusal to permit oral argument even to request some measure of compassion,
evidence in mitigation, or evidence regarding her MS;

k. the scope of Suspension Order was unreasonable, because plaintiff did not commit
client misconduct, any misdeed involving moral turpitude, or act of incompetence;
and

I. the excessiveness, harshness and non-individualized over breadth of the discipline
imposed, imposed after a fundamentally unfair process, and resulting in
stigmatization of the attorney’s professional reputation, and deprivation of her
property interest in her profession and solo law practice, and otherwise arbitrary,
confiscatory and draconian punishment.

197. As to these and the other issues Plaintiff raised in 2003, Plaintiff was denied any
meaningful means of petitioning the State or its courts for redress, as she was denied meaningful

appellate review and denied any appeal.

B. 2004-2007 procedural violations
198. After serving the one year period of her March 2003 suspension, Plaintiff applied

for reinstatement in April 2004.

199. After making her 2004 application for reinstatement, Plaintiff has been denied
notice of any accusations against her regarding her fitness for reinstatement; has been denied
information as to what is needed to establish such fitness for purposes of reinstatement; and was
not provided with C&FC reports so that she could review or comment upon these prior to Second
Department action on Plaintiff’s reinstatement application.

200. Plaintiff does not know, but presumes, that the Second Department used a post hoc
“clear and convincing” standard for reviewing Plaintiff’s 2004 reinstatement application.

201. Upon information and belief, no judge actually reviewed her application, nor did a
panel of the Appellate Division, nor the Court of Appeals, and that the absence of any judge’s
signature on any order corroborates this defect.

202. Upon information and belief, the absence of a signature suggests an absence of

bona fide judicial action.
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C. Ex parte submissions
203. As noted above, the Second Department was provided with C&FC reports, and

perhaps other communications from its governmental arms (the C&FC and the Grievance
Committee) without Plaintiff being informed of such communication.

204. Plaintiff was provided no opportunity to address, and if necessary rebut, ex parte
submissions by, inter alia, the C&FC to the Second Department in connection with decision-

making on her application for reinstatement.

D. Improper action of grievance committee counsel, including selective prosecution,
disability discrimination, violation of witness advocate rule

205. Upon information and belief, the conduct and actions of the Grievance Committee’s
counsel alleged herein (e.g., eve of trial addition of disciplinary charges; Counsel Bunze acting
as a witness and advocate; refusing to permit Plaintiff’s counsel or Plaintiff to communicate
directly with the Grievance Committee itself, as a body) violated Plaintiff’s procedural due

process rights, as well as other constitutional rights which Plaintiff alleges in this complaint .

E. No notice of potential punishment — both in original suspension & non-reinstatement
206. Had plaintiff known that she was facing an indefinite suspension from the practice

of law, based upon what a reasonable person could view as relatively minor accusations, plaintiff
could have taken more vigorous steps to defend against the disciplinary charges, and the
unreasonableness and excessiveness of the disciplinary punishment thereafter imposed, and
sought federal relief prior to this complaint.

207. Upon information and belief, Plaintiff was given no leniency, consideration or any
“reasonable accommodation” regarding measure or mode of disciplinary punishment on

account of her MS.
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208. Upon information and belief, attorneys with drug or alcohol addictions, and who
may have committed far worse misconduct, or pose far more of a “threat” to clients, the Bar,
or the administration of justice, are afforded a “diversion program” and thus potential
leniency, consideration and “reasonable accommodation” not afforded to Plaintiff. See, Cf.,
22 N.Y.C.R.R. §691.4(m).

209. Based upon the above, through Defendants’ regulatory system and State-sanctioned
procedures, Plaintiff has been denied procedural due process by the defendants herein in
connection with both her 2003 suspension and her subsequent applications for reinstatement.

210. Upon information and belief, Plaintiff and all attorneys practicing in the Second
Department face similar deprivation of federal rights if this system of professional discipline is

not corrected.

AS AND FOR A SECOND CLAIM--
DENIAL OF SUBSTANTIVE DUE PROCESS

211. Plaintiff repeats and realleges each of the above paragraphs.

212. Upon information and belief, regarding Plaintiff’s application for reinstatement
after serving the full duration of a one year suspension, it is irrational, arbitrary and capricious
action, an abuse of discretion and contrary to the federal constitution for New York State to
have:

a. Denied Plaintiff reinstatement to the practice of law without providing a factual
grounds for such denial,

b. Placed the burden of proof on Plaintiff to establish “requisite fitness and character”
without providing criteria for such;

c. Denied Plaintiff notice of derogatory information (if any) against her denying an
opportunity to meaningfully respond;

d. Taken 21 months to decide the application, knowing that Plaintiff was
simultaneously deprived of her livelihood;

e. Required another year before Plaintiff could reapply for reinstatement;
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f. Refused oral argument at any and all times;

g. Denied Plaintiff the opportunity for review and appeal of the denial of reinstatement
to any impartial body;

h. Denied Plaintiff the right to petition her government to redress the wrongs
regarding her license suspension.

A. Lack of fundamental unfairness
213. Upon information and belief, the State’s system for attorney discipline, regulatory

procedures, procedures as applied, and actions herein, including the procedures used in
suspending Plaintiff, and also continuing her suspension 3 ¥4 years beyond the period of her one
year suspension, were fundamentally unfair, arbitrary and irrational, and shocking to the

conscience, thereby denying her of substantive due process of law.

B. Appellate Division cannot impartially adjudicate its own actions
214. Upon information and belief, the Second Department has not and cannot act in an

impartial, adjudicatory role in the same disciplinary matter which it originates

215. Upon information and belief, this is especially true when the Second Department
refuses to directly hear the case, or to permit any oral argument to it to mitigate incorrect or
biased fact-finding or impressions.

216. Upon information and belief, in directing inquiries to be undertaken by its own
agencies, the Grievance Committee and the Character and Fitness Committee, the court is acting
as a regulatory agency in a supervisory role, not as a court. Moreover, its inquiries are
prosecutorial in nature, not judicial.

217. Insuch role, inquisitional in nature, it is incumbent upon the Appellate Division to
nevertheless ensure that due process and other constitutional protections are afforded to attorneys

who face disciplinary proceedings, including suspended attorneys seeking reinstatement.
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218. Upon information and belief, an agency which initiates a prosecution, and appoints
the prosecutor and the Referee, cannot reasonably be expected to reject the findings of the
officials which it appointed.

219. The verbatim acceptance of findings, and refusal to hear oral argument, suggests
that its officials finding will be rubberstamped. *°

220. The result is a process which appears akin to Star Chamber methods of prosecution,
with Kafkaesque decision making. Upon information and belief, this disciplinary process is
inconsistent with American notions of justice and due process, and denies citizen/attorneys of

basic constitutional rights.

C. State Judges did not actually decide or rule at any time
221. Upon information and belief, no judge reviewed the transcript and record of the

original 2002 proceedings of the Special Referee resulting in Plaintiff’s 2003 suspension, nor did
any judge review any of Plaintiff’s several requests for reconsideration, reargument,
reinstatement or appeals thereafter. This judicial abstinence denied Plaintiff access to the courts,
thereby denying her the right to petition her government, due process of law and equal
protection.

222. Upon information and belief, the judges of the Second Department on the panel
which decided upon plaintiff’s discipline did not personally review the disciplinary record and

submissions presented to them in connection with plaintiff’s disciplinary proceeding.

19 Respectfully, a different panel of judges (or perhaps even a judge or judges from a different
Department) should perhaps decide the question of reinstatement when an existing panel or its individual
judges have taken an advocacy, supervisory or prosecutorial role, or even an administrative role, such as
by directing inquiry into matters of potential concern regarding an individual attorney. A judge simply
cannot function as an investigator or prosecutor, and simultaneously sit as an impartial adjudicator.
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223. Upon information and belief, the Second Department had the power to grant
permission for plaintiff to appeal its decision to the Court of Appeals, but denied her this
opportunity to make an appeal.

224. Upon information and belief, the Court of Appeals had the power to grant
permission for plaintiff to appeal the decision of the Appellate Division, but denied plaintiff, as a
matter of discretion in its capacity as an administrative body and regulator, not as a court.

225. Upon information and belief, the Court of Appeals (and its bench) is aware that
attorney disciplinary proceedings originate in the Appellate Division of the Supreme Court.

No Judge’s signature on any State court order

226. Absent the State answering the complaints allegations with proof that the Court of
Appeals, or panel of the Second Department actually decided Plaintiff’s disciplinary case, what
purports to be “judicial” acts taken against Plaintiff should be declared by this federal Court to be
court documents filed without proof of authenticity, and thus declared to be a nullity.

227. No order or decision of either the Second Department nor the Court of Appeals
actually contains the signature of any judge. Upon information and belief, this absence of
authenticating proof corroborates Plaintiff’s allegations that the judges of the State courts have
not actually reviewed Plaintiff’s submissions.

228. Upon information and belief, State law generally requires a judicial signature on an
order. See, CPLR 8 2219(b). Because no such signature has been seen by Plaintiff on any of the
State courts’ orders, the orders appear to be presumptively invalid and void, ab initio.

229. Therefore, this federal Court must declare that there was no valid order suspending

Plaintiff from the practice of law.
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“Rubber stamping” is ministerial action, not judicial;

230. Upon information and belief, the “rubber stamping” of proposed orders or decisions

prepared by staff, particularly when such relates to attorney suspension and reinstatement
matters, is ministerial action, not judicial action.
Misimpression that five judges voted, if only one judge read the file

231. Upon information and belief, if a Appellate Division court order is issued by the

Clerk of the Court, containing the name of an Appellate Division panel, such order will prejudice

a party’s or applicant’s rights, for various reasons (e.g., as precedent, apparent authority, etc.). If

the members of the panel did not in fact actually consider and decide the matter ostensibly before

them, then a gross misimpression will have been given to the public and future review panels.
232. Upon information and belief, Plaintiff has been denied substantive due process
because members of the panels listed as decision-makers on her various applications did not
actually consider and decide the matter presented.
233. While this may be an expeditious way of handling the large work load of the
Second Department, it nevertheless in unfair to the affected attorney, especially because the

disciplinary matter is an original proceeding before the Appellate Division.

D. Fifth Amendment taking of property
234. As alleged in this complaint, because Plaintiff (and all other similarly situated

suspended attorneys) are denied of their professional licenses without due process, they are

deprived of property without due process.

E. Liberty interest requires a name-clearing hearing
235. As alleged in this complaint, because Plaintiff (and all other similarly situated

suspended attorneys) are denied of their professional licenses without due process, and in a
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manner which publicly stigmatizes them by wrongfully publishing that Plaintiff (and others) are
unfit for the practice of law, they are deprived of a liberty interest without due process of law.

236. Upon information and belief, Plaintiff (and all other similarly situated suspended
attorneys) are consequently entitled to a “name-clearing” hearing regarding her (and their)
professional license(s).

237. Acting as a regulatory and administrative agency of the State of New York, the
Appellate Division has publicly and falsely disparaged Plaintiff in its order dated January 19,
2006 finding that Plaintiff has not demonstrated requisite fitness and character to practice law.

238. Upon information and belief, though published in the form of a judicial order,
functionally this was an administrative order.

239. Upon information and belief, by writing that its decision was “upon the report” of
the C&FC, without disclosing that the C&FC recommended Plaintiff’s reinstatement, the State
and the defendants herein have intentionally placed Plaintiff in a false light, disparaged and
defamed her.

240. Upon information and belief, Plaintiff has suffered a profound stigma to her
professional reputation and liberty, and this stigma has been created through the infringements
and deprivations of Plaintiff’s constitutional rights described in this complaint.

241. Accordingly, Plaintiff is entitled to the prospective relief of a name-clearing
hearing.

242. Insum, for its deprivation of Plaintiff’s constitutionally-protected property and

liberty interests, without due process, she is entitled to a federal remedy.
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F. Ex post facto law and Bill of Attainder
243. Upon information and belief, it is significant that between the time of Plaintiff’s

application for reinstatement in 2004 and the denial of reinstatement in 2006, the Appellate
Division altered its rules regarding reinstatement.

244. The rules in effect at the time of Plaintiff’s suspension and at the time of her
application for reinstatement did not require that the applicant establish character and fitness by
“clear and convincing evidence.” Rather, the rules only required that the candidate “possess the
character and general fitness to practice law.”

245. Upon information and belief, the Appellate Division retroactively applied a new
“clear and convincing evidence” burden of proof upon Plaintiff, by changing to impose a new,
higher standard under 22 N.Y.C.R.R. 691(11).

246. Upon information and belief, this new burden constituted an ex post facto rule and
bill of attainder. Compare, the 2001 with the 2007 version of 22 N.Y.C.R.R. 691(11).

247. In particular, the Second Department rule in effect during 2001through 2004 reads
in relevant part, at § 691.11(b):

“Such application may be granted by this court only upon a showing by the
applicant: (1) by clear and convincing evidence that he has fully complied with
the provisions of the order ...suspending him_and that he possesses the character
and fitness to practice law....”(emphasis added)

248. Thereafter, and before the Appellate Division made its decision on Plaintiff’s 2004
application for reinstatement, the Second Department’s rule, § 691.11(c), was amended to read,
in relevant part, as follows:

“An application for reinstatement may be granted by this court only upon a
showing: (1) by clear and convincing evidence, that the applicant has complied

with the provisions of the order ... suspending him or her, ... and that he or she
possesses the character and fitness to practice law....”(emphasis added)
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249. Upon information and belief, the addition of the comma in the newer version alters
the provision to require the applicant’s demonstration of character and fitness by “clear and
convincing evidence.”

250. Without any express criteria for reinstatement, and with the imposition of a burden
of proof which requires Plaintiff to prove by “clear and convincing” evidence something which
is not defined, namely, “requisite character and fitness,” Plaintiff had feared that she might never
be reinstated, and never informed why.

251. Thankfully, Plaintiff was reinstated 18 days after filing her petition for certiorari to
the U.S. Supreme Court. However, she does not know what criteria was applied which allowed
her reinstatement. She knew herself to be a competent lawyer who suffers from a physically
debilitating illness, yet fails to see how her situation is any different now than it was when she
applied for reinstatement in 2004, except that she has been further pauperized.

252. Upon information and belief, attorneys are entitled to know what the rules are
regarding reinstatement, and this federal court must declare that standards and criteria must be
articulated by the State.

253. Moreover, because it appears that the Appellate Division may have impermissibly
applied a new, higher, burden of proof upon Plaintiff retroactively, thereby violating the federal
constitution by imposing a legal requirement ex post facto, in what amounts to a bill of attainder,
this Court should declare such practice unconstitutional.

254. And this Court should declare it unconstitutional to require proof by “clear and
convincing evidence” of something (“requisite character and fitness”) for which no criteria has

been established.
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G. No advisement of the proposed measure or mode of penalty
255. Plaintiff was not informed of the penalty or discipline being contemplated by the

Appellate Division before such was decided.

256. Thus, she was afforded no opportunity to argue the facts, argue about the
appropriateness of potential penalty, argue for a remedy such as supervised practice, argue that
her MS influenced her conduct and that a reasonable accommodation would be appropriate, or
otherwise present oral argument in mitigation of penalty to the Appellate Division.

257. By denying her the ability to address the decision-makers regarding the measure
and mode of penalty, and the appropriateness of such in her particular circumstances, she was
denied due process of law.

258. This is especially true where the State asserts that it is not imposing a “penalty” per
se, but rather “protecting the public,” which rationale additionally calls for a dialog between the
decision-maker and the ostensibly errant attorney. A dialog could easily resulted in “discipline”
which was tailored to both “protect the public” while not destroying Plaintiff’s means of earning

a living in her profession.

F. Irrationally overbroad penalty
259. Upon information and belief, there is no rational reason, and therefore it violates

substantive due process, that the “punishment” imposed upon plaintiff (a 1 year, yet de facto
indefinite, suspension) bears no rational relationship to plaintiff’s alleged shortcomings as an
attorney nor need to protect the public.

260. Specifically, there exists no reasonable justification for denying plaintiff the ability
even to work as a law clerk for a law firm, or to work as a lawyer performing work which does
not involve time deadlines, where plaintiff’s underlying disciplinary problems related only to her

not timely responding to Grievance Committee requests.
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261. As to plaintiff’s continued suspension, plaintiff was provided with no specified
basis for the continued suspension, and therefore the punishment of continued suspension
obviously had absolutely no rational relationship to any State interest, as none is set forth by the
State.

262. As but one example of less draconian discipline, there appears to be absolutely no
reason why the Appellate Division could not, as a form of reasonable discipline, require that
deficient attorney have his or her activity supervised by another attorney if, as with plaintiff, the
attorney suffers from physical limitations. Another example would be to require that the
attorney limit his or her practice to activities not requiring substantial physical activity or short
deadlines. Discipline could be crafted to provide an individualized means of correcting
(“disciplining”) an attorney with a deficiency, especially where the deficiency may relate to a
physical disability.

263. Upon information and belief, the defendant Second Department’s approach is
blunderbuss and arbitrary, in that the next level of discipline above reprimand, on a sliding scale,
is a full one year suspension from practice, with a virtual quarantine from other practicing
lawyers and law firms. This is irrational, overkill and not reasonably related to a legitimate state
interest.

264. Upon information and belief, especially as to an attorney with a serious disease
which impacted her conduct and ability to act as quickly as non-disabled individuals, it is
unreasonable that plaintiff be punished in the same manner as an able-bodied attorney exhibiting
the same or similar conduct.

265. Upon information and belief, if an attorney has difficulty conducting herself in a

satisfactory manner due to physical disability, for reasons not involving fraud, crime, or personal
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gain, but rather due to her hindered physical abilities due to an illness or misjudgments in
prioritizing life activities (again due to illness), there appears no rational justification for
preventing such attorney from practicing law in the multitude of other areas of practice not
involving the burden of time deadlines or physical labor.

266. The lack of individualized adjudication of discipline was irrational, and deprived

Plaintiff of due process and equal protection of law.

H. Undue delay in attorney disciplinary adjudication creates an unreasonable and
excessive punishment in violation of Due Process & the Eighth Amendment

267. Upon information and belief, it is irrational that the Appellate Division took almost
2 years to adjudicate the 2001 grievances with what amounted to a 3 hour or so hearing.

268. Upon information and belief, no significant need to protect the public or Plaintiff’s
clients was shown.

269. Upon information and belief, after her suspension, the State appears to have
presumed Plaintiff unfit to practice law, with a reinstatement process interminably slow, at the
expense of Plaintiff’s livelihood.

270. Upon information and belief, plaintiff’s 21 months of delay prior to the Second
Department’s January 2006 decision, without notice of charges, accusations, or formal
proceedings, and without a meaningful opportunity to input the Court’s decision, is an
unjustifiable and patently unreasonable delay, exceeding all constitutional limits, including the
dictates of both procedural and substantive due process.

271. Upon information and belief, Second Department’s actions appear to have been

intentionally designed to delay Plaintiff’s reinstatement.
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272. This is notwithstanding the Second Department’s own rules, which provide that
attorney disciplinary matters shall be given a preference on the court’s docket. See, 22
N.Y.C.R.R. § 691.4(k).

273. This delay deprived Plaintiff of property without due process or just compensation.
The State’s view is that Plaintiff has no damages remedy against it.

274. Thus, Plaintiff’s harm caused by the undue delay is irreparable. The Court must
declare such undue delay unconstitutionally impermissible, to protect plaintiff as well as all
similarly situated attorneys. Otherwise, this constitutional infirmity will be repeated, yet “evade

review.”

AS AND FOR A THIRD CLAIM--
ONGOING DENIAL OF EQUAL PROTECTION OF THE LAW

275. Plaintiff repeats and realleges each of the above paragraphs.

A. Disparity with other judicial departments
276. Upon information and belief, there is materially different treatment, procedurally

and substantively, between the Second Department and the Appellate Division’s other
department concerning attorney discipline.

277. Upon information and belief, the Second Department has and does use materially
different procedures, and imposes harsher punishment, than the other departments of the
Appellate Division.

Procedures of the Second Department, unlike the other judicial departments, deprive
attorneys of due process rights

278. Upon information and belief, the Second Department Justices are less often
physically present in the Department’s courthouse than are the judges of the Appellate Division’s

other departments in their respective courthouses.
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279. Upon information and belief, this means that the judges of the Second Department
have less opportunity to consider, as a collegial body, matters which they decide as a panel.

280. Upon information and belief, this results in some matters in the Second Department,
such as attorney disciplinary matters, not being actually considered by a full panel of the court.

281. Upon information and belief, the Court of Appeals is aware of the above unequal
treatment between the departments regarding attorney discipline, yet denies any review of such
matter sought to be brought before it.

282. Upon information and belief, the Court of Appeals does not currently review
disciplinary cases regarding suspended attorneys.

283. Upon information and belief, this is a policy decision of the Court of Appeal, in its
regulatory role over attorney licensing.

Unequal punishment between the Second Department and the other departments

284. Upon information and belief, the Second Department routinely issues much harsher
disciplinary punishment than does, for example, the First Department.

285. Upon information and belief, there is no rational basis for such disparity in
disciplinary punishment.

286. Upon information and belief, the Court of Appeals condones the disparity,
including by its refusal to grant appeals to it on such constitutional grounds, by Plaintiff and

others.

B. Arbitrariness within the Second Department—the Albert Pirro comparison
287. Plaintiff’s treatment at the hands of the Second Department is in stark contrast to

that of suspended attorney and convicted/imprisoned felon Albert Pirro. Mr. Pirro’s “three

year” suspension, like Plaintiff’s “one year” suspension, began in early 2003.
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288. Upon information and belief, there is no rational reason why Mr. Pirro was
promptly reinstated to practice after serving his three year suspension, whereas, without any
articulated factual reasons provided, Plaintiff remained suspended. See, 11 325, 326 & 362,

infra.

C. Plaintiff “singled out” plaintiff by the grievance committee
289. Upon information and belief, Plaintiff has been singled out by the Grievance

Committee, and its staff counsel, and treated disparately as a result.

290. Upon information and belief, one motivation by the Grievance Committee and its
counsel, including Counsel Bunze, is that Plaintiff a) has, b) is perceived as having, and c¢) has a
record of, an ADA-protected disability.

291. Upon information and belief, other motivation for singling out Plaintiff for harsher
scrutiny and treatment includes, but is not limited to, Plaintiff asserting her constitutional rights,
including due process, right to petition her government, right to access the courts, right to oral
argument, right to be informed of accusations against her regarding non-reinstatement, and the

other constitutional, statutory and regulatory rights alleged herein.

D. Denial of Right to Trial by Jury for deprivation of livelihood
292. Upon information and belief, Plaintiff is entitled to trial by jury before being

deprived of her livelihood.
293. Upon information and belief, dismissal of this action upon motion to dismiss or
grant of summary judgment will unconstitutionally deprive Plaintiff of the right to have a jury

adjudicate the disputed facts herein.
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E. Unlike citizens in other professions, New York State denies due process to its lawyers
294. Upon information and belief, attorneys at law are generally afforded less due

process and other constitutional protection than is afforded citizens working in other professions
and citizens generally, for reasons not transparent.

295. For example, upon information and belief, the disciplinary process involving other
professions includes adjudication before a body separate from an appellate review body, and also
includes the right to an appeal before the Appellate Division, as well as the right to oral
argument.

296. In contrast, the adjudicator of attorney discipline, the Appellate Division, is the
same entity which authorizes the prosecution of the charges (by its Grievance Committee), with
an “appeal” also being to itself (whether original confirmation of a referee’s report, or upon a
motion for reconsideration).

297. This is without the opportunity for oral argument. As shown in this case, no further
right of appeal to the Court of Appeals is provided, notwithstanding the existence of such right in
the statute books. Cf., Judiciary Law § 90 (8); N.Y.S. Constit. art. VI, 8 3(b).

298. Compounded with this bias against attorneys generally, plaintiff has also
encountered, upon information and belief, a disciplinary bureaucracy which is permitted to, and
appears to have, discriminated against her on the basis of her gender, her physical disability or
perceived disability (multiple sclerosis), and her political non-affiliation and activity as a

nominal plaintiff** in fighting local governmental corruption.

1 This was looked at by the Appellate Division, which directed C&FC inquiry, for reasons unknown.
Upon information and belief, no other attorney has likely ever been delayed reinstatement because, or
questioned because, he or she was a nominal plaintiff in a public interest taxpayer lawsuit.
Advocating for the public, and helping a public cause, should be applauded, not disdained. Here, it
appears Plaintiff was actually punished for attempting a civil good.
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299. It appears Plaintiff was singled out and punished for volunteering to be a nominal
plaintiff in a public interest taxpayer lawsuit.

300. Thus, upon information and belief, plaintiff has also been denied the equal
protection of the law in connection with her suspension from, and non-reinstatement to, the
practice of law based upon impermissible factors including but not limited to plaintiff’s gender,
disability, political non-affiliation and First Amendment activity.

301. In this regard, upon information and belief, because of her gender and physical
disability and political non-affiliation, and her non-affiliation with any Bar Association, plaintiff
has been singled out by the New York State’s judicial bureaucracy of the defendant Appellate
Division and defendant Court of Appeals, including but not limited to its law clerks and other
clerical personnel and legal staff, and its judges, as someone who ought not to practice law again,

notwithstanding that new charges have not been placed against her.

F. Grievance Committee’s, or its counsels’, unauthorized and discriminatory action
302. Upon information and belief, the Grievance Committee did not actually authorize

most of the actions undertaken by its staff attorneys, including Counsel Bunze, against Plaintiff.

303. Upon information and belief, Counsel Bunze and defendant Gary Cassella have
singled plaintiff out, and prosecuted Plaintiff in a manner more aggressively, and more harshly,
than other similarly situated non-handicapped attorney.

304. Upon information and belief, these Grievance Committee attorneys have opposed
plaintiff’s reinstatement to practice without the express or implied authority of the Grievance
Committee, and without any legal authorization of independent discretion or authority to do so.

305. Upon information and belief, to this day, Counsel Bunze has acted both as
investigator and prosecutor of disciplinary charges, in violation of the “witness-advocate rule” of

professional ethics.
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306. As to the Second Department’s Grievance Committee counsel, the Second
Department will obviously give great weight to what these attorneys set forth in their legal
papers regarding any professional grievance matter.

307. Staff counsel have refused Plaintiff’s counsel the ability to communicate directly
with the Grievance Committee, purporting to assert that this governmental body is a “represented
party,” and thus to contact it would be viewed as unethical and professional misconduct
subjecting Plaintiff’s attorney to a disciplinary grievance.

308. Upon information and belief, the Grievance Committee is certainly not a
“represented party” barring direct communication from a disciplinary respondent’s attorney.

309. Upon information and belief, for a disciplinary committee’s attorney (Counsel
Bunze) to have asserted such (with the implicit threat that any such contact would be an ethical
violation by the respondent’s attorney) is State action which impairs the respondent’s
constitutional rights to due process, equal protection and to petition her government.
Suspended and Disbarred Attorneys are vulnerable to bias and unfair treatment

310. Upon information and belief, the New York Judiciary denies equal protection of
law in its discipline of Attorneys.

311. Upon information and belief, suspended and disbarred attorneys receive little
sympathy or attention from the judiciary in connection with disciplinary proceedings and
reinstatement.

312. Upon information and belief, association with suspended or disbarred attorneys is
disfavored by Bench and Bar alike.

313. Upon information and belief, whether as a “class of one,” or as an attorney, or as a

suspended attorney, or as a woman, or as a disabled attorney, or as an attorney practicing in the
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Second Department, plaintiff has been subjected to disparate treatment, in violation of the Equal
Protection clause of the 14™ Amendment to the U.S. Constitution.

314. Upon information and belief, the State Judiciary imposes a much more severe
burden upon a suspended attorney seeking reinstatement than a mere bar applicant.

315. Upon information and belief, citizens licensed in other professional fields face no
similar double standard.

316. Nevertheless, suspended and disbarred attorneys remain citizens entitled to basic
constitutional protections, and, upon information and belief, the denial of such protection reflects
poorly upon our system of justice and our courts.

317. Upon information and belief, the U.S. Supreme Court correctly stated in Schware,
353 U.S. 232, 238-39 and note 20 that:

“A State cannot exclude a person from the practice of law or from any other
occupation in a manner or for reasons that contravene the Due Process or Equal
Protection Clause of the Fourteenth Amendment..... A State can require high
standards of qualification, such as good moral character or proficiency in its law,
before it admits an applicant to the bar, but any qualification must have a rational
connection with the applicant’s fitness or capacity to practice law. .... Obviously
an applicant could not be excluded merely because he was a Republican or a
Negro or a member of a particular church. Even in applying permissible
standards, officers of a State cannot exclude an applicant when there is no basis
for their finding that he fails to meet these standards, or when their action is

invidiously discriminatory.”
(emphasis added)

Other professionals, and lawyers outside the Second Department, are provided much more due
process—and thus there is a denial of equal protection

318. Upon information and belief, there is no satisfactory explanation why professionals
in fields other than law (e.g., physicians, engineers, pharmacists) are afforded rather full due
process protections, whereas lawyers in New York State are not. Cf., Education Law § 6510.

319. For example, upon information and belief, under the format of N.Y.S. Education

Law 86510: (1) the Department of Education investigates the complaint; (2) the results of the
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investigation are made available to a professional conduct officer designated by the Board of
Regents; (3) if such officer, after consultation with a professional member of the applicable State
Board determines there is substantial evidence of professional misconduct and further
proceedings are warranted, then (4) an adversary hearing is commenced before a Hearing Panel.
Testimony is taken, witnesses may be called, subpoenas issued, the parties may submit briefs,
and the like. The Hearing Panel renders a report, and a copy of the report is made available to the
Regents Review Committee where the licensee may again appear, present evidence, and make
argument just as was previously done before the Hearing Panel.

320. Upon information and belief, it denies equal protection between profession, and
perhaps judicial departments as well, to refuse to permit attorneys to “be heard in his [or her]
defense” with actual oral argument.

321. And other professions (and perhaps judicial departments) have the right to an
unhindered appeal to the Court of Appeals, within the court’s limited jurisdiction. Cf., Judiciary
Law § 90(6, 8).

322. Upon information and belief, not only are there different levels of due process
between lawyer and all other licensed professionals, but also between lawyers subject to
discipline in the Appellate Division (Second Department), and lawyers in the three other
departments of the Appellate Division.

323. For example, the Second Department has a policy that the shortest period of
suspension is one year, whereas the First and Third Departments permit a suspension as short as

three months.

Attorneys, but not other citizens, may find reinstatement impossible
324. Upon information and belief, under Appellate Division rules, discipline can be

imposed upon an attorney (e.g., suspension, disbarment) based upon a “fair preponderance” of
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the evidence, yet the same attorney must establish fitness for reinstatement by “clear and
convincing evidence.” 22 N.Y.C.R.R. 691.11.

325. Upon information and belief, this double standard violates principles of due process
and equal protection. It is analogous to the State sending a person to prison upon proof by a
preponderance, but refusing to set him free without evidence of good character “beyond a
reasonable doubt.” This could create for the prisoner, or the suspended attorney applying for
reinstatement, with an impossible burden of proof.

326. Upon information and belief, it violates equal protection to reinstate a wealthy,
influential male attorney, Albert Pirro, shortly after the expiration of his three year term of
suspension after his being convicted on 34 felony counts of conspiracy/tax evasion, and after
filing a bankruptcy, and not promptly reinstate Plaintiff. See also { 362, infra.

327. In contrast to Mr. Pirro, Plaintiff, a disabled woman, committed no crime, harmed
no client, and has not filed bankruptcy. She was pauperized by her suspension. Yet it appears
that she is invisible to her government, the State Judiciary, which denied her reinstatement, for
no articulated factual explanation, thereby effectively quadrupling her disciplinary punishment to
4 Y/, years.

328. Plaintiff requests injunctive and declaratory relief against Defendant Kaye and
Defendant Prudenti, and the judges of their respective courts, requiring them to implement
procedures which grant appropriate equal protection, due process, right to petition and other
constitutional protections to attorneys facing professional discipline regulated and supervised by
their respective courts.

329. Plaintiff, and others similarly situated now or in the future, require such prospective

equitable relief, including declaratory relief.
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AS AND FOR A FOURTH CLAIM--
DENIAL OF RIGHT TO PETITION GOVERNMENT
AND OTHER FIRST AMENDMENT RIGHTS

330. Plaintiff repeats and realleges each of the above paragraphs.

A. First Amendment violations of plaintiff’s right to petition her government for the
redress of wrongs

331. Upon information and belief, by denying Plaintiff any right of appeal, whether
“judicial,” “administrative” or otherwise, and by denying plaintiff the ability to present oral
argument to the Appellate Division and to the Court of Appeals, plaintiff has been denied her
right to petition her government for the redress of wrong, which right to petition is guaranteed by
the First Amendment of the United States Constitution.

332. Upon information and belief, because New York law essentially grants exclusive
authority to the judiciary regarding the regulation and administration of the admission and
discipline of attorneys in this State, there is no other form other than the judiciary (acting in an
administrative and regulatory capacity) which plaintiff can effectively or appropriately petition.

333. Furthermore, upon information and belief, because plaintiff has been unable to
personally address the decision-makers who decided the disciplinary charges against her, and
who imposed discipline upon her, and those who denied her application for reinstatement, and
denied any opportunity for oral argument to the decision-makers, or the right to an appeal,
plaintiff has been denied her First Amendment right to petition for redress.

334. Upon information and belief, if plaintiff is denied notice of any wrongdoing, and
therefore denied an opportunity to respond to a groundless suspension, the only recourse

remaining is to petition the government for redress.
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335. The State, in its action and inaction regarding plaintiff’s license to practice law, has
not afforded plaintiff the fundamental First Amendment right of being allowed to petition her
government (here, the defendants in the judiciary) for the redress of wrong.

336. Upon information and belief, the right to petition includes not only the right to
submit papers, but also the right to be heard in a meaningful way.

337. Upon information and belief, regarding one or more of plaintiff’s attempts to
“appeal” the decisions of the State concerning her professional license, and to thus “petition”
State government in this regard, no individual acting with the authority of a judge has actually
(or at least meaningfully) examined plaintiff’s submissions.

338. In particular, upon information and belief, if any judge had actually and
substantively reviewed plaintiff’s submissions, the Appellate Division and Court of Appeals
decisions would presumably have been written in a manner which to at least some credible
degree would have addressed the substance and merits of plaintiff’s motions, applications,
attempted appeals and other petitions.

339. Instead, the decisions and orders from the defendant N.Y.S. courts appear to be
simply boilerplate language used in a perfunctory fashion.

340. Upon information and belief, the Second Department has denied Plaintiff the right
to petition her government for the redress of wrong regarding her license.

341. Upon information and belief, the Court of Appeals, as the highest court in the state
and the ultimate regulator of lawyers in New York State, has deprived plaintiff of her right to
petition her government by denying her an opportunity to appeal to it.

342. Thus, Plaintiff has been denied her right to meaningfully petition her government

regarding an individualized complaint of wrong.
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B. Denial of access to courts through refusal to listen
343. As alleged in this complaint, because Plaintiff (and all other similarly situated

suspended attorneys) are not permitted meaningful communication with and input to the
professional license decision-making, Plaintiff (and all others) are denied access to the courts,
and their government.

344. Upon information and belief, this denial of access deprives Plaintiff and similarly
situated attorneys of substantive due process.

345. The right to petition is the right to be meaningfully heard regarding individualized
grievances against the government. Includes access to the courts. Upon information and belief,
the “Noerr-Pennington doctrine” is an example of such right.

346. This is distinguishable from generalized policy grievances.

347. Upon information and belief, Plaintiff should not have been subjected to any type of
criticism for pursuing an individual private lawsuit, as seeking relief from the court is her
constitutional right, both to petition government through the courts, and also to associate with

others, such as other taxpayers.

C. Plaintiff’s political activities and free speech
348. The Appellate Division’s order dated April 27, 2005, references plaintiff being a

named plaintiff in a taxpayer action.

349. Plaintiff was one of several nominal plaintiffs in a public interest taxpayer action
seeking injunctive and declaratory relief, not damages.

350. In addition, the Character and Fitness Committee reports, provided to the Appellate
Division, referenced plaintiff’s support for a political candidate (her attorney herein, who ran for

the office of district attorney on an anti-corruption platform in 2003).
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351. There was nothing stated in the Appellate Division’s order which indicated that it is
impermissible for a suspended attorney to support the public interest, oppose governmental
wrongdoing affecting taxpayers, to support a political candidate, or to oppose political
corruption.

352. Upon information and belief, to include reference to the above conduct—conduct
not only protected by the First Amendment—in an order which denies reinstatement clearly
suggests disapproval of such activities by the Appellate Division, and the imposition of a harsh

professional penalty of at least one more year of suspension for the exercise of First Amendment

rights (and the exercise of such rights in the public interest!). Cf., Law Students Research

Council v. Wadmond, 401 U.S. 154, 163 (1971); Konigsberg v. State Bar, 366 U.S. 36, 54

(there, unlike here, there was “no showing of intent to penalize political beliefs.”).
353. Though governmental officials (including judges) might view protection of
taxpayers’ rights as imperiling public officials’ salaries and perks, it is certainly not improper for

any citizen, even a suspended attorney, to seek to advance the interests of taxpayers.

D. Association and speech rights
354. Upon information and belief, association with other taxpayers in pursuing as a

nominal plaintiff a taxpayer lawsuit is also Plaintiff’s constitutional rights.

355. Upon information and belief, associating with a political candidate is also Plaintiff’s
constitutional right.

356. Right of association includes decision not to file bankruptcy, and thereby preserve
the potential good will of creditors if able to repay them in the future.

357. Accordingly, Plaintiff should never have been subjected to any criticism that she

had not filed for bankruptcy.
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E. Plaintiff’s associational rights infringed
358. The Appellate Division’s April 27, 2005 order also referenced plaintiff’s “debts.”

359. It is true that plaintiff has incurred debt.

360. However, the State has not even attempted to show that plaintiff’s “character and
fitness” should be measured by her indebtedness, or the fact that Plaintiff has not filed for
bankruptcy.

361. Upon information and belief, it would be outrageous for the State to deprive
plaintiff of her professional livelihood, based upon indebtedness, where it is the State which has,
in large measure caused plaintiff’s continuing financial difficulties, by unreasonably and without
sound reason, de facto quadrupling the one year suspension of a plaintiff, a single woman
afflicted by severely debilitating disease multiple sclerosis.

362. Because plaintiff is disabled from the work of the physically able, her employment
options, other than self-employment, are almost non-existent.

363. Ex-felons are allowed readmission to the New York Bar, and in some situations
(e.g., high profile lawyer Albert Pirro*?) a felony conviction results only in a suspension from
practice.

364. Yet plaintiff, without any statement of reasons, no criminal conduct, no conduct

involving moral turpitude, no conduct evidencing incompetence, and no client harm, is refused

12 Mr. Pirro was convicted of felony tax evasion, yet disciplined in 2003 by the Second Department with
a 3 year suspension, and reinstated in January 2007. Thus, for felony conduct, Mr. Pirro has been
reinstated to practice after serving a shorter total period of suspension than Plaintiff. See, App. Div. (2d
Dept) order dated January 24, 2007, No. 2001-01765 (“respondent was suspended from the practice of
law for a period of three years, commencing immediately, as a result of a disciplinary proceeding
predicated upon his conviction of the serious crimes of conspiracy, in violation of 18 USC § 371; tax
evasion (4 counts), in violation of 26 USC § 7201; and tax fraud (29 counts), in violation of 26 USC §
7206(1), all Federal felonies... investigate ... his filing of a bankruptcy petition... effective immediately,

the respondent is reinstated as an attorney and counselor-at-law.”(emphasis added)),; see also, NY
TIMES, “Suspension Over, Albert Pirro Is Readmitted to Practice Law” by Jonathan P. Hicks, January 26,
2007.
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reinstatement. This is unconscionable, and violates due process and equal protection guaranteed
by the federal constitution.

365. Sadly, anyone witnessing plaintiff’s physical difficulties, and her need to use a
walker or wheelchair, can see that she has misfortune beyond her control.

366. Upon information and belief, if “debt” is a reason to deny reinstatement, but
bankruptcy (e.g., wealthy lawyer Albert Pirro’s does not), this is unfairness and a “grievance” for
which Plaintiff should be entitled to seek redress from the appropriate branch of government,
namely, the State judiciary.

367. It appears that defendants have violated Plaintiff’s First Amendment rights in
continuing her suspension, for which she should be granted immediate prospective relief,

including reinstatement to practice.

AS AND FOR A FIFTH CLAIM--
DENIAL OF RIGHTS UNDER TITLE Il OF THE ADA

368. Plaintiff repeats and realleges each of the above paragraphs.

369. Upon information and belief, the State of New York, including its judicial branch,
is required, under Title Il the Americans with Disabilities Act (“ADA”), USC §12131 seq., and
8504 of the Rehabilitation Act, 29 USC § 794 and New York State Human Rights Law (“HRL”),
to provide reasonable accommaodation regarding the licensing, discipline, and reinstatement of
attorneys with disabilities.

370. Upon information and belief, after the U.S. Second Circuit decision(s) in Bartlett v.
NYS Board of Law Examiners, the State of New York amended the Judiciary Law to require that
disabled applicants for admission to the Bar be given reasonable accommodations as to the

testing and licensing of candidates for submission to the bar.
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371. Upon information and belief, the State of New York still has no provision for
providing reasonable accommodation for disabled attorneys with respect to application for
reinstatement to the Bar nor with respect to any aspect of the disciplinary process.

372. Upon information and belief, the State of New York, including its judicial branch,
is prohibited by the ADA and HRL from discriminating against attorneys on the basis of
disability regarding their licensing, discipline and reinstatement if, with or without reasonable
accommaodation, the attorney is able to meet the minimum requirements of fitness and character
to practice law.

373. Upon information and belief, plaintiff was discriminated against, and is
continuing to be discriminated against, because she suffers from multiple sclerosis, an illness
resulting in ADA- protected and HRL-protected physical disability, yet plaintiff possesses
requisite fitness and character to practice law.

374. During the disciplinary process and proceedings, the Grievance Committee
refused to consent to granting plaintiff adjournments, even when the request was necessitated
by disability related events such as adverse reactions to medicines and an accident at physical
therapy, and otherwise failed to reasonably accommodate Plaintiff’s disability

375. Upon information and belief, the Appellate Division, Second Department, has not

conducted an ADA self-assessment. See, 28 C.F.R. § 35.105.

ADA requires interactive dialog, not arbitrary denial of reinstatement
376. Upon information and belief, the ADA requires an interactive and “iterative”

process which considers plaintiff’s ability to competently practice her profession, with or without
a reasonable accommodation.
377. Upon information and belief, it is contrary to the ADA for government to arbitrarily

deny an individual a professional license because of a biased perception that due to illness, the
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individual may be unable to handles some areas of private practice, such as trial work, even if it
is within the individual’s ability not to practice in the areas made difficult due to, for example,
multiple sclerosis.

378. Upon information and belief, Plaintiff has been denied her professional license
because of a biased and incorrect perception that her illness makes her unable to handle some
areas of the private practice of law, even though she is fully able to competently practice law in a
wide variety of contexts.

379. Only some aspects of private practice are directly impacted by her multiple
sclerosis, mainly activities involving physical activities. For example, it would be difficult for
Plaintiff to present exhibits to witnesses at a trial.

380. As to matters of fairness in governmental licensing, plaintiff should also be apprised
of whether her illness is an unannounced factor for the (undisclosed actual) decision makers
regarding plaintiff’s non-reinstatement.

381. Upon information and belief, Plaintiff has a prima facie case of disability
discrimination under Title 11 of the ADA, as the State disciplinary authorities were aware of her
disability, yet undertook not one iota of dialog as to accommodating her disability.

382. For example, in 2004, upon information and belief, Grievance Committee Counsel
Bunze refused to provide, or discuss, reasonable accommodations.

383. In contrast, upon information and belief, attorneys who abuse drugs or alcohol are
given more consideration than one like Petitioner, who suffers from a debilitating physical
disease multiple sclerosis. See, 22 N.Y.C.R.R. 691.4(m).

384. Upon information and belief, to deny Plaintiff oral argument, and consideration of

her pleas to the State courts, on account of a disciplinary penalty determination which should
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have involved consideration of her disability, denied Plaintiff access to the courts on account
of her disability. This is a denial of a fundamental right—access to the courts, and another
aspect of Defendants’ violation of Title Il of the ADA.

385. By denying Plaintiff reasonable accommodation with regard to her professional
license and in failing to undertake an iterative dialog with Plaintiff, Defendants discriminated
against her with regard to her license to practice law, including but not limited to her non-
reinstatement to practice.

386. Plaintiff and others similarly situated may face this ongoing policy and practice of
the Second Department denying disabled attorneys their ADA-guaranteed rights, for which

prospective equitable and declaratory relief is required.

AS AND FOR A SIXTH CLAIM--
RIGHT TO COMMON LAW WRIT OF CERTIORARI
OR CPLR ARTICLE 78 RELIEF

387. Plaintiff repeats and realleges each of the above paragraphs.

388. Upon information and belief, administrative agencies and bodies in New York
State, including its courts, are subject to judicial review under the provisions of article 78 of the
Civil Practice Law and Rules.

389. Upon information and belief, the Court of Appeals is subject to the provisions of
CPLR article 78.

390. Absent the Court of Appeals being subject to article 78 of the CPLR, plaintiff has
no State court remedy from that Court’s arbitrary, unreasonable, and abusive of discretion and
unlawful action, and action in blatant contravention of federally protected rights.

391. Moreover, absent the Appellate Division being subject to article 78 of the CPLR,

plaintiff has no State court remedy (apart from appeal to the Court of Appeals under its limited
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jurisdiction) from the Appellate Division’s arbitrary, unreasonable, abuse of discretion and
unlawful action, and action in blatant contravention of federally protected rights.

392. In the event that article 78 relief is not available to plaintiff (which relief is
requested against both the Appellate Division and the Court of Appeals, as set forth below),
plaintiff is denied any review under New York State law of those courts’ actions, and is
consequently denied due process of law, equal protection of the law, and the right to petition her
government for the redress of wrong.

CPLR Article 78 as a common law writ

393. The common law allows judicial review under the prerogative writs of certiorari,
mandamus, and prohibition, or other ancient common law writs such as habeas corpus or corum
nobis. .

394. Avrticle 78 of the Civil Practice Law and Rules (“CPLR”) codified the first three
above-referenced (prerogative) writs for the purpose of creating an expeditious and essentially
uniform procedure. See, McKinney’s Commentary § C7801:1.

395. Upon information and belief, the common law writs of mandamus, prohibition and
certiorari also remain available to this federal court in this case.

396. Upon information and belief, the original disciplinary proceedings in the Appellate
Division are subject to CPLR article 78 review because they are not excluded by CPLR § 7801,
in that they are not a “civil action” and cannot be adequately reviewed by appeal (because Court
of Appeals jurisdiction is limited).

397. Upon information and belief, the action of the Court of Appeals is subject to CPLR
article 78 review for the additional reason that its decisions refusing Plaintiff’s appeal and/or

motion for leave to appeal cannot be adequately reviewed by appeal to another State court.
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398. Under CPLR article 78 a “body or officer” is subject to review, including a court, as
to whether the court failed to perform a duty enjoined upon it by law, or whether a determination
was made in violation of lawful procedure, was affected by an error of law or was arbitrary and
capricious or an abuse of discretion, including abuse of discretion as to the measure or mode of
penalty or discipline imposed. CPLR 8§ 7802(a) and § 7803(1, 3).

399. Upon information and belief, the action of the Appellate Division in denying
Plaintiff’s reinstatement upon her 2004 application involved a determination made in violation of
lawful procedure, and affected by an error of law, and was arbitrary, capricious and an abuse of
discretion, including discretion as to the measure and mode of penalty or discipline imposed.

400. Upon information and belief, the disciplinary proceedings below are quasi-criminal
in nature, and the actions of the government in “prosecuting” such proceeding have intentionally
violated Plaintiff’s rights, creating and extending unjust punishment, without proper evidence
and in withholding evidence of “innocence.”

401. Therefore, upon information and belief, the additional common law writ of coram
nobis is also available in this Court’s supplemental jurisdiction to remedy this wrong.

402. Upon information and belief, the action of the Court of Appeals in refusing to
consider Plaintiff’s “appeal by right”, and in not granting leave to appeal, similarly involved
violation of law, and arbitrary conduct which was an abuse of discretion.

403. Upon information and belief, review is appropriate in this federal court under its
supplemental jurisdiction.

404. Review would also be appropriate in the interests of comity, as here the State courts
will benefit by federal involvement, as otherwise New York’s highest could will be placed in the

awkward position of reviewing itself.
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405. Specifically, if an article 78 proceeding were commenced in state supreme court
(New York’s lowest court of general jurisdiction), the judge there would undoubtedly find it very
awkward to be reviewing the action of the highest court in New York State, the Court of
Appeals. If the article 78 proceeding found its way up to the Court of Appeals—the very court
whose administrative action is sought to be reviewed—then the Court of Appeals would be

required to adjudge itself.

Federal Court’s supplemental jurisdiction
406. CPLR article 78 review, and review under the common law writs of mandamus,

prohibition, certiorari or corum nobis™® constitute avenues of legal redress and are equitable
claims.
407. Title 28, Section 1367, Supplemental jurisdiction provides, in relevant part:

(a) Except as provided in subsections (b) and (c) or as expressly provided
otherwise by Federal statute, in any civil action of which the district courts have
original jurisdiction, the district courts shall have supplemental jurisdiction over
all other claims that are so related to claims in the action within such original
jurisdiction that they form part of the same case or controversy under Article 111
of the United States Constitution. ***

408. Upon information and belief, this federal Court is both able, and particularly suited,
for review of the essentially administrative action of the New York Court of Appeals and
Appellate Division in this case.

409. Upon information and belief, there has been no adjudicative action, nor any
decision on the merits, from the New York Court of Appeals, and as to the Appellate Division,
its decision has been decreed as unreviewable by the Court of Appeals, which refused to grant an

appeal, or permission to appeal.

3 Or perhaps even habeas corpus, because denying a citizen the means of livelihood and self-support can be
viewed as perhaps worse than prison confinement, where the citizen receives a bed, medical care, needed
medication, and meals.
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410. Plaintiff believes that it is unlikely that a review will be provided through grant of a
petition for certiorari to the U.S. Supreme Court (although she hopes it will provide review).

411. Plaintiff requests this federal court to grant the relief provided for by CPLR article
78, including but not limited to, declaratory and injunctive relief, and permissible incidental

relief.

Article 78 relief as to Appellate Division’s August 18, 2006 order
412. The Appellate Division, Second Department, acting in an administrative and

regulatory capacity, received plaintiff’s Petition for Reinstatement on or about April, 2004, yet
failed and refused to properly act upon such Petition for Reinstatement, as described above,
culminating in its January 19, 2006, decision denying plaintiff’s reinstatement without reasoned
explanation.

413. Thereafter, plaintiff submitted a motion for reconsideration of her application for
resubmission (as well as Appellate Division leave to appeal to the Court of Appeals).

414. This request for reconsideration described for the Appellate Division the many
reasons why plaintiff’s Petition for Reinstatement should not have been denied, and in particular
how the denial of her petition constituted a violation of plaintiff’s basic due process rights and to
a right of equal protection under the law.

415. The judges of the Appellate Division assigned to review plaintiff’s request for
reconsideration, upon information and belief, failed even to read plaintiff’s papers, or to analyze
and evaluate plaintiff’s contentions, thereby resulting in his decision dated August 18, 2006,
denying plaintiff’s request.

416. In particular, the Appellate Division did not address in any way plaintiff’s
contentions that it failed to provide plaintiff with any notice of deficiencies on her part

warranting her continued suspension from the practice of law after she had already served her
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previously ordered one-year period of suspension, or to provide her with a copy of the report(s)
of the Character and Fitness Committee which, though recommending reinstatement, were cited
by the Appellate Division as a basis for indefinitely continuing plaintiff’s suspension.

417. Upon information and belief, the action of the Appellate Division in denying
plaintiff’s Petition for Reinstatement, which final decision was rendered a decision dated August
18, 2006, was arbitrary, capricious, an abuse of discretion, and contrary to law, and therefore
reviewable under CPLR article 78.

418. Wherefore, plaintiff requests this federal court to grant the relief provided for by
CPLR article 78, including but not limited to, declaratory and injunctive relief.

419. The article 78 claim contained in this federal complaint was made within four

months of the Appellate Division’s action, and is thus timely filed.

Article 78 relief as to the Court of Appeals’ February 20, 2007 order
420. By its order dated February 20, 2007, the Court of Appeals refused to consider

plaintiff’s appeal by right on the “ground that no substantial constitutional question is directly
involved....”

421. However, the only grounds for appeal submitted to the Court of Appeals were
constitutional, namely, whether plaintiff’s continued deprivation of her professional license and
livelihood, with non-reinstatement of her license without explanation denied her federal
constitutional rights.

422. The Court of Appeals is a “body” within the meaning of article 78 of the CPLR, and
its action, in denying plaintiff an appeal, was arbitrary, capricious and contrary to law, including,
inter alia, CPLR 8§ 5601, Judiciary Law § 90 (8), article VI, § 3(b) of the New York State
constitution, and the federal constitution.

423. The Court of Appeals is not immune from the provisions of CPLR article 78.
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424. Four months has not elapsed since the Court of Appeals’ decision, and therefore
plaintiff’s article 78 claim is timely filed.

425. Because of the federal issues involved, it is much more appropriate for this federal
court to review the Court of Appeals’ unlawful action under its supplemental jurisdiction than for
a lower state court, or the Court of Appeals itself, to do so.

426. Moreover, upon information and belief, because an article 78 proceeding is merely
the codification of common law writs (prohibition, certiorari, mandamus), it is certainly within

this federal court’s supplemental jurisdiction to provide review. Cf. Pullman v. Allen, 466 U.S.

522, 529 (1984) (Kings prerogative writs).

427. Upon information and belief, if the Court of Appeals had not dismissed plaintiff’s
appeal, but instead considered the application for reinstatement on the merits, it would have had
no lawful and reasonable alternative other than to have reinstated plaintiff’s license.

428. Upon information and belief, the Attorney General of the State of New York has a
legal and ethical duty to uphold the Rule of Law in the State of New York.

429. Upon information and belief, the Attorney General has the ability in this case to
recommend a process whereby Court of Appeals or Appellate Division actions properly subject
to challenge under CPLR article 78 can be fairly and properly adjudicated, if the Attorney
General opposes this federal forum.

430. Plaintiff requests this federal court to grant the relief provided for by CPLR article

78, including but not limited to, declaratory and injunctive relief.
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AS AND FOR A SEVENTH CLAIM--
RIGHT TO DAMAGES AGAINST THE STATE OF NEW YORK
AND “JOHN DOE” AND “JANE ROE,”
FOR DEPRIVING PLAINTIFF OF HER CONSTITUTIONAL RIGHTS
UNDER COLOR OF STATE LAW

431. Plaintiff repeats and realleges each of the above paragraphs.

432. To the extent that the State of New York has, or is willing to, waive its sovereign
immunity, plaintiff requests a declaration that Defendants’ past denial of Plaintiff’s constitutional
rights, so that as to such retroactive claims plaintiff can request an award of damages from the
State of New York, such as in the N.Y.S. Court of Claims or by seeking a private legislation
from the State Legislature.

433. As to unknown individuals “John Doe” and “Jane Roe” referenced above, who are

alleged to have acted without judicial authority, under color of law, to deprive Plaintiff of her

federal rights, Plaintiff seeks damages under 42 U.S.C. § 1983.

AS AND FOR A EIGHTH CLAIM--
THIS FEDERAL COURT CAN EMPLOY THE

GUARANTY CLAUSE (art. 1V, §4) TO PROTECT CITIZENS OF NEW YORK

AGAINST A STATE JUDICIARY WHICH REJECTS THE RULE OF LAW

AND THE FEDERAL BILL OF RIGHTS
434. Plaintiff repeats and realleges each of the above.
435. The Supreme Court, under its incorporation doctrine, has applied most of the Bill of
Rights to the States.
436. Yet, upon information and belief, the defendant State Judiciary has refused, and

refuses, to recognize and apply basic constitutional rights, and rights fundamental to the concept

of ordered liberty, in this and similar cases.
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437. Thus, upon information and belief, New York’s judiciary is depriving its citizens
(and in particular suspended members of the bar such as Plaintiff) of their constitutional right to
a “republican form of government.”

438. Although the Guaranty Clause of the U.S. Constitution, article 1V, 8§ 4, is a seldom
used instrument, perhaps because of the ratification and development of the Bill of Rights, it may
nevertheless be appropriate in this unprecedented case, where two levels of “appellate” courts are
absolutely disregarding the constitutional rights of a citizen, the Plaintiff, and Plaintiff’s Bill of
Rights freedoms.

439. Upon information and belief, this federal Court should not only decline to give
respect and “comity” to the disregard for basic federal rights perpetrated upon Plaintiff by the
New York judiciary, but must take action to protect all New York citizens from its judiciary—a
judiciary which has refused to uphold, and by its actions has affirmatively rejected, applicable
provisions of the federal Constitution.

440. Upon information and belief, New York’s judiciary has essentially decreed a
species of martial law when it comes to certain classes of cases—attorney discipline for example.
As to such cases, the State judiciary has chosen the expediency of dispensing with the ordinary
administration of justice, and replaced it with judicial fiat, arbitrarily imposed, and perhaps
without any individual judge’s consideration whatsoever, but rather decision-making by mere
clerks.

441. This federal Court must at least inquire into such apparent judicial disregard to
federal rights, lest federal rights become meaningless in the state court system.

442. Judicial integrity, respect for the Rule of Law, and our constitutional democracy

requires no less.
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443. The Guaranty Clause is appropriately employed because here the federal
government (this Court) is not being asked to decide whether a State government is lawfully in

power. Cf. Luther v. Borden, 48 U.S. (7 How.) 1 (1849) Rather, this Court is asked to review

whether the State judiciary has essentially proclaimed martial law (by disregarding civil law)
with respect to one class of citizens—disciplined attorneys.

444. Upon information and belief, the credible evidence and reasonable inferences to be
drawn therefrom, the State Judiciary has deviated so far from principles of republican
government that this Court must grant correction under Article 1V, § 4, and the All Writs Act, to
guarantee the people their right to “republican government” and its necessary component,
adherence to the Rule of Law.

445. Upon information and belief, this federal Court can provide the citizens of New
York with protection under the Guaranty Clause by enjoining, under 42 U.S.C. § 1983, the
individual judges of the defendant State Judiciary to cease the use of procedures which deny
constitutional rights to suspended attorneys.

446. For no valid reasons, Plaintiff’s one year suspension was transformed into a 4 %
year suspension, and created a pauper out of a previously productive citizen. The fact that
Plaintiff became afflicted with multiple sclerosis transformed a personal hardship into a personal
catastrophe.

447. The federal court can act against lawless State court judges under § 1983, to ensure
the “republican form of government” promised by the Guaranty Clause.

448. Upon information and belief, it is difficult to image government action more

violative of the federal Constitution’s guarantee of “life, liberty and the pursuit of happiness”
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than for a State’s judiciary to deprive a citizen of her livelihood, potentially indefinitely, without

reason, without an opportunity to be heard, and without any reason given for its actions.

PROSPECTIVE INJUNCTIVE AND DECLARATORY RELIEF SOUGHT

449. Plaintiff requests the following prospective injunctive and declaratory relief.

a. a hearing on punishment must be held before the actual Appellate
Division decision-makers decide a disciplinary penalty to be imposed;

b. that oral argument must be permitted by the Appellate Division prior
to its decision-making on guilty and penalty, including motions to
reargue or renew/re-consider;

c. that the Appellate Division must grant of leave to appeal to the Court
of Appeals, with oral argument, in all cases where a significant
privilege may be impaired, such as through suspension or disbarment,
in order to ensure that the disciplined attorney receives at least one
level of impartial review/appeal; See, Judiciary Law § 90(8).

d. Requiring that judicial decision-making be transparent, and not based
upon ex parte submissions from, for example, the Character & Fitness
Committee, without any opportunity for the attorney to comment upon
potentially derogatory material prior to Appellate Division decision;
(Matter of Weiss; Matter of Citrin)

e. Prohibiting the continuation any suspension beyond a specified period,
absent notice and an opportunity to be heard before an impartial
adjudicator regarding any additional accusations relating to fitness or
character,

f. Setting forth clear criteria required for reinstatement of disciplined
attorneys generally, or as to a specific disciplined attorney, specific
criteria demonstrating rehabilitation;

g. As with Bar applicants (Willner), prohibiting the State from shifting
the burden to the disciplined attorney to establish fitness and character,
rather than requiring the State to prove unfitness if the attorney meets
the basic criteria set forth for reinstatement;

h. Prohibiting the requirement that a disciplined attorney establish fitness
and character by “clear and convincing” evidence, especially absent
objective and ascertainable criteria to be established;
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i. Declaring that the “self-reporting” requirement contained at question
32 of the official form following 22 N.Y.C.R.R. § 691.11 is invalid, as
violating due process and equal protection;

J. Because the State has presented neither evidence nor allegations
warranting a conclusion that plaintiff does not possess the “requisite
fitness and character” to practice law, declaring that Plaintiff was
legally entitled to reinstatement upon her 2004 application for
reinstatement;

k. Declaring as arbitrary and violative of due process and equal
protection the Second Department’s de facto rule or policy that the
minimum period of suspension is one year, and no less;

I. Declaring that the Second Department has created an impermissible
inquisitional system for attorney disciplinary by requiring its
Grievance Committees to act to “investigate and prosecute”
disciplinary cases, while also giving them an adjudicatory role

m. Declaring that the Second Department has created an impermissible
inquisitional system for attorney disciplinary by itself apparently
adopting a prosecutorial role, and then “adjudicating” cases by, inter
alia, deferring to a “special referee” who may similarly view himself
as having a prosecutorial role, and thus in turn defer to the arguments
and proposed findings of the Grievance Committee prosecutor;

n. Declaring that the Grievance Committee must expressly authorize the
substantive actions of its counsel, and not permit its counsel to act in
its name without express authorization;

0. Declaring that attorneys subject to the action or recommendation of the
Grievance Committee be permitted to communicate to such body, such
as through a personal appearance or by counsel, especially with regard
to decision-making which is quasi-judicial in nature (where otherwise
it only receives communication from its staff counsel, the disciplinary
prosecutor);

p. Prohibiting the same panel of judges who initially take action in a
disciplinary case from sitting in review of their own prior decision, by
requiring a panel from a different department of the Appellate Division
to review requests for reconsideration (as otherwise the judges are
asked to judge their own decision);

g. Declaring that, unlike bar applicants, the State Judiciary has no
authority, under N.Y.S. Judiciary Law 8 90 (1)(c) or otherwise, to
delegate the making of findings on a suspended attorney’s
qualification for reinstatement to a Character & Fitness Committee;
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r. Declaring that it violates due process and equal protection for the
Appellate Division to impose a double standard, and shift the burden
of proof, wherein an attorney can be suspended or disbarred based
upon a mere “preponderance” of the evidence, yet reinstatement
requires the attorney to establish his or her fitness and character
(without defined criteria) by “clear and convincing” evidence.

s. Declaring any attorney with a disability receive reasonable
accommaodation regarding his or her disability, including Appellate
Division consideration as to whether or not such disability caused or
contributed to the misconduct alleged:;

t. That the Appellate Division offer, other than through is Grievance
Committee prosecutors, an interactive and iterative dialog for
attorneys who, like Plaintiff, suffer from or appear to suffer from a
disability;

u. Declaring that the Appellate Division should conduct an ADA self-
assessment regarding attorney reinstatements. See, 28 C.F.R. 8§
35.105.

v. Granting Plaintiff a name-clearing hearing for the professional
stigmatization she has received at the hands of the Government.

JURY DEMAND

As to Plaintiff’s damages claims and all claims to which plaintiff is otherwise entitled to a jury, such
as her § 1983 damages claims against John Doe & Jane Roe, Plaintiff requests trial by jury.

WHEREFORE, Plaintiff requests the following relief:

a) that to the extent individuals acting under color of State law, and without judicial
authority, took action which deprived Plaintiff of her federally-protected rights, that the Court
award Plaintiff compensatory and punitive damages against such individual wrongdoer(s) in the

sum of $5 million;

b) That the Court grant the declaratory and injunctive relief described above, and other
prospective relief which will ensure that other disciplined attorneys will receive due process of

law, equal protection of the law, and the right to petition their government;

¢) That the Court declare the disciplinary administrative adjudication and punishment
approved by the N.Y.S. Court of Appeals to be void, and enjoin the State of New York officials

from continuing plaintiff’s suspension from the practice of law;

d) That the court grant plaintiff her First Amendment rights to petition the government
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(namely, the Judiciary) for the redress of grievances, including but not limited to declaring
plaintiff’s right to have appellate judges actually review and consider plaintiff’s duly filed legal

submissions, and to grant plaintiff oral argument;

e) That the Court award attorney’s fees to plaintiff’s counsel, together with such other and

further relief as to this Court may seem just and proper.

Dated: Stony Point, New York
June 21, 2007

MICHAEL D. DIEDERICH, JR. (MD 2097)
Attorney for Plaintiff

361 Route 210

Stony Point, N.Y. 10980

(845) -942-0795

Mike@DiederichLaw.com

Attachment “1” — Chronology

To: N.Y.S. Attorney General’s Office
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1979

Attachment “1” —
McNAMARA CHRONOLOGY

Admitted to practice in N.Y.S. (AD, First Department)

1979-2000 Twenty (20) years of practicing law without disciplinary problems

1998-99 First signs of Multiple sclerosis

2000
2001
2002
2003
2004

2005
2005

2006

2007

First professional disciplinary problems

Disciplinary charges which eventually result in suspension

hearing (3 hour or so) on disciplinary charges

February 3 — Suspension order

April — application for reinstatement

June 9-- AD order: abeyance and C&FC review

C&FC recommends reinstatement (Plaintiff denied report)

April 27-- AD order: again abeyance and C&FC review

C&FC again recommends reinstatement (Plaintiff denied report)

January 19 — Plaintiff denied reinstatement

Plaintiff requests reconsideration & AD permission to appeal to Ct. of Appeals
Plaintiff files federal lawsuit (w/in 4 months of AD decision)

Notice of appeal, attempted appeal by right & “petition” for redress to Ct. of Appeals
Request of Ct. of Appeals for leave to appeal

January 20 — Court of Appeals refuses any appeal

April-- Plaintiff again applies to AD for reinstatement

May 18, 2007 Plaintiff mails petition for certiorari to U.S. Supreme Court

June 8, 2007 Plaintiff is reinstated by Appellate Division, without reasons provided
June 20, 2007 Plaintiff files amended complaint (E.D.N.Y.)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MAUREEN MCNAMARA,

Plaintiff,
-against-

JUDITH KAYE, CHIEF JUDGE,
NEW YORK COURT OF APPEALS,

A. GAIL PRUDENTI, PRESIDING JUSTICE,
APPELLATE DIVISION OF THE N.Y.S. SUPREME COURT
(SECOND DEPARTMENT), GRIEVANCE COMMITTEE,
9™ JUDICIAL DISTRICT, GLORIA BUNZE AND
GARY L. CASELLA, ITS ATTORNEYS
“JOHN DOE” AND “JANE ROE,” INDIVIDUALLY, AND
THE STATE OF NEW YORK,

Defendants.

AMENDED COMPLAINT

MICHAEL D. DIEDERICH, JR. (MD 2097)
Attorney for Plaintiff
361 Route 210
Stony Point, N.Y. 10980
(845) -942-0795

TO: N.Y.S. Attorney General’ Office
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